Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



ACTS AND JOINT RESOLUTIONS 




o 



/ 



^, tH( t^^^?-^ 




GENERAL^ASSEMBLY 



OP THE 



STATE OF SOUTH CAROLIM, 



PASSED AT THE 



REGULAR SESSION OF 18 69-'7 



PART II, 



'RINTEP BY ORDER OP THE GENERAL ASSEMBLY, AND DESIGNED TO 
FORM A PART OP THE FOURTEENTH VOLUME OP THE STATUTES 
AT LARGE, COMMENCING WITH THE ACTS OP 1868. 



COLUMBIA, S. C: 

JOHN W. DENNY, PRINTER TO THE STATE. 

1870. 



ftji.' 






. ■ ■-_--^..- 



j 



---^ — ^ — ^ -^^. 



CONTENTS. 



PART L 

OB^ THE COURTS OP JUSTICE AND THEIR JURISDICTION. 

PAGE 

Title I. The several Courts of this Starte 424 

11. Supreme Court 424 

III. Circuit Courts 426 

IV. Probate Courts 427 

V. Of the Courte of Trial Justices 434 

PART II. 

Title I. Form of Civil Actions 443 

11. Time of commencing Civil Actions 444 

III. Parties to Civil Actions 450 

f 

IV. Of the place of trial of Civil Actions 453 

V. Manner of commencing Civil Actions 454 

VI. Of the pleadings in Civil Actions 458 

VII. Of provisional remedies in* Civil ^Actions 466 

VIII. Of the trial and judgment in Civil Actions 480 

IX. Of the execution of the judgment in Civil Actions 489 

X. Of the costs in Civil Actions 495 

XL Of appeals in Civil Actions 501 

XII. Of the miscellaneous proceedings in Civil Actions and 

general provisions 510 

XIIL Actions in particular cases 621 

XIV. Provisions relating to existing suits 527 

XV. General Provisions 527 



\ 



ERRATA. 



On page 440, Section 84, in fifth line, read "Circuit," instead of "Su- 
preme Court." 

On page 475, Section 252, in fourteenth line, read " Clerk of the Court 
of Common Pleas," instead of " Clerk of the County." 

On page 490, Section 307, in thirteenth and fourteenth lines, read " Clerk 
of the Circuit Court," instead of " Clerk of the County." 

On page 521, Section 439, in third line, read '* provided," instead of 
" prescribed." 
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AN ACT to Revise, Simplify and Abridge the Rules, Practice, a. d. isra 
Pleadings and Forms of Courts in this State. *^— ^>r-— ^ 

No. 300. 
Whereas, it is provided that the present forms of actions and pleadings 

^ in cases at common law should be abolished ; that the distinction between 
I legal and equitable remedies should no longer continue ; and that an uni- 
form course of proceeding in all cases should be established ; therefore. 

Be it enacted by the Senate and House of Representatives of the State 
of South Carolina, now met and sitting in General Assembly, and by the 
authority of the same : • 

Sec. 1. Division of Remedies. 

2. Definition of an action. 

3. Definition of a special proceeding. 

4. Division of actions into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies not merged in each other. 

8. Division of this Act. 

Sec. 1. Remedies in the Courts of Justice are divided into : 1. Actions ; Remedies. 
2. Special proceedings. 

Sec. 2. An action is an ordinary proceeding in a Court of Justice, by Action, 
which a party prosecutes anotlier party for the enforcement or protec- 
tion of a right, the redress or prevention of a wrong, or the punishment of 
a public offence. 

Sec. 3. Every other remedy is a special proceeding. 



Sec. 4. Actions are of two kinds: 1. CivilJ; 2. Criminal. 



Special Pro- 
ceeding. 

Division of 



A.ctlon8 

Sec. 5. A criminal action is prosecuted by the State, as a party, criminaiAc- 

against a person charged with a public offence, for the punishment ^o*^* 

thereof. ^,^, . ., 

CiyU Action 

Sec. 6. Every other is a civil action. 
54 



424 STATUTES AT LARGE 

A. D. 1870. gjgc. 7, Where the violation of a right admits of both a civil and crina- 
^^"'^^^^^^ inal remedy, the right to prosecute the one is not merged in the other. 

^SSJ?gld.''^* Sec. 8. This Act is divided into two parts: The first relates to Courts 
piYision of of Justice and their jurisdiction. The second relates to civil actions in 

^^^' the Courts of this State. 



PART I. 

OP THE COUETS OP JUSTICE AND THER JURISDICTION. 

TITLE I. 
CHAPTER I. 

Sec. 9. The several Courts of this State. 
10. Their jurisdiction generally. 

The several Sec 9. The following are the Courts of Justice in this State : 
^^' "* 1. The Court for Trial of Impeachments. 

2. The Supreme Court. 

3. Two Circuit Courts, to wit : (1.) A Court of Common Pleas ; and 
(2.) A Court of General Sessions. 

4. Probate Courts. - 

5. Courts of Justices of the Peace. 

6. Courts of Trial Justices. 

7. The City Court of Charleston. 

8. Mayors' and Intendants' Courts, 
diction ener^ ®^^* ^^' ''^^^^ Courts shall exercise the jurisdiction now vested in 
ally. ^^^^ ' them respectively, except as otherwise prescribed by this Act. 



TITLE n. 

SUPREME COURT. 

i Sec. 11. Its jurisdiction. 

12. Power of Court. 

13. Terms. Preference of Causes. 

14. Judgment, rehearing. Opinions. 

! 15. Sheriffs to provide rooms, &c. ' 

\ 16. Courts, where held. Adjournment. 

I jnrisdiction. Sec. 11. The Supreme Court shall have exclusive jurisdiction to re- 

f view upon appeal : 

I ^ment^ ^^^^" ^' Ph^al judgments in actions commenced in the Courts of Common 

I * Pleas and General Sessions, brought there by original process or removed 

I there from any inferior Court or jurisdiction ; and upon the appeal from 

I such judgment, to review any intermediate order • involving the merits, 

and necessarily affecting the judgment. 
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2. An order affecting a subsUmtial right made in an action, when such -^ ^* ^^^« 
order in effect determines the action, and prevents a judgment from which *'""""v""^ 
an appeal might be taken, or discontinues the action, and when such or- fec/ing^^u£ 
der grants or refuses a new trial ; but no appeal to the Supreme Court from stantiai right 
an order granting a new trial, on a case made or bill of exceptions, shall 

be effectual for any purpose, imless the notice of appeal contain an as- 
sent on the part of the appellant, that if the order be affirmed, judgment 
absolute shall be rendered against the appellant Upon every appeal condition of 
from an order granting a new trial, on a case made or on exceptions taken, ^vpeux from 
if the Supreme Court shall determine that no error was committed in ing^newtrfai 
granting the new trial, they shall render judgment absolute upon the 
right of the appellant ; and after the proceedings are remitted to the 
Court from which the appeal was taken, an assessment of damages or 
other proceedings, to render judgment effectual, may be then and there 
had in cases where such subsequent proceedings are requisite. 

3. A final order affecting a substantial right made in a special proceed- Final order 
ing, or upon a summary application in an action after judgment, and jSiSiai^ight! 
upon such appeal to review any intermediate order involving the merits, 

and necessarily affecting the order appealed from. ^ 

Sec. 12. The Supreme Court may reverse, affirm or modify the judg- Powerof Su- 
ment, decree or order appealed from, in whole or in part, and as to any P'®"*® ^^^' 
or all of the parties ; and its judgment shall be remitted to the Court be- 
low, to be enforced according to law. 

Sec. 13. The Supreme Court shall hold annually, at the seat of eoy- Terms. 
emment,two sessions, the one commencing on the fourth Tuesday of No- 
vember, and the other the first Tuesday of April ; and each of said 
terms shall be continued for so long a period as the public interest may 
require. 

Additional Terms may be appointed and held at such times and places Preferenoa 
as the Court may direct, when the public interest requires it. The Court ^^®*'"®"- 
^^SLj, by general rules, provide what causes shall have a preference on the 
calendar. On a second and each subsequent appeal to the Supreme 
Court, or when an appeal has once been dismissed for defect or irregu- 
larity, the cause shall be placed upon the calendar as of the time of filing 
the first appeal, and may be noticed and put on the calendar for any 
succeeding Term ; and whenever, in any action or proceeding in which • 

the State, or any State officer, or any Board of State officers, is or are sole 
Plaintiff or Defendant, an appeal has been, or shall be, brought up from 
any judgment or order for or against him or them, in any Court, such 
appeal shall have preference in the Supreme Court, and may be moved 
by either party out of the order on the calendar. 

Sec. 14. The concurrence of two Judges is necessary to pronounce a judgments, 
judgment If two do not concur, the case must be jeheard. feut no more « ^ ^ 
than two rehearings shall be had ; and if, on the second rehearing, two ® ®* ^' 
Judges do not concur, the judgment shall be affirmed. 

When two of the Judges do not concur, and a rehearing of the case is Opinions, 
ordered, the Judges shall file the opinions read by them with the Reporter 
of the Court, but such opinions shall not be published. No person 
other than the Judges of the Court, the Reporter of the Court, or the 
counsel or attorney of either of the parties to the action, shall have ac- 
cess to, or a copy of the said opinions, but such counsel or attorney may 
have access to and a copy thereof. 
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A. D. 1870. gj^^ 15^ jf^ nt n ^ynj Qf the Supreme Cfourt, proper and convenient 

^'*"">'^*"*^ rooms, both for the consultation of the Judges and the holding of the 

^^ide^xoomA. Court, with Aimiture, attendants, fuel, lights and stationery, suitable and 

* sufficient for the transaction of its business, be not provided for in the 

place where by law the Court mav be held, the Court may order the 

Sheriff of the County to make such provision, and the expense incurred 

by him in carrying the order into effect shall be a County charge. 

Seo. 16. The Supreme Court may be held in other buildings than those 

Courts, where designated by law as places for holding Courta, and at a different place, 

in the same city or town from that at which it is appointed to be held. 

Adjoainment Any one or more of the Judges may adjourn the Uourt with the like 

effect as if all were present. 



TITLE IIL 



CIRCUIT COURTS. 



Seo. 17. Division of the State into Circuits. 

18. Time of holding Courts in First Circuit. 

19. Time of holding Courts in Second Circuit 

20. Time of holding Courts in Third Circuit. 

21. Time of holding Courts in Fourth Circuit. 

22. Time of holding Courts in Fifth Circuit. 

23. Time of holding Courts in Sixth Circuit. 

24. Time of holding Courts in Seventh Circuit. 

25. Time of holding Courts in Eighth Circuit. 

26. Judges to hold Circuit Court. 

27. Judges' power to adjourn Court Common Pleas- 

28. Special Sessions of CSrcuit Courts. 

29. Petit Juroi^ in Common Pleas and General Sessions. 

30. Adjournment of Circuit Courts. 

31. Qualification of Judges. 

32. (Srcuit Courts made Courts of Kecord. 

33. Clerk and Deputy Clerk of Circuit Courts. 
84. Transfer of causes from Court of Chancery. 

Sec. 17. The State is divided into eight Circuits, as follows : 

1. The Counties of Charleston and Orangeburg shall constitute the 
rirat circuit. First Circuit- 

2. The Counties of Beaufort, Colleton and Barnwell shall constitute 
Second cir- the Second Circuit 

3. The Counties of Sumter, Clarendon, Williamsburg, Georgetown and 
Third circuit. Horrv shall constitute the Third Circuit. 

4. The Counties of Chesterfield, Marlboro, Marion, Darlington and 
''cult? ^^' Fairfield shall constitute the Fourth Circuit. 

5. The Counties of Kershaw, Eichland, Edgefield and Lexington shall 
rifth circuit, constitute the Fifth Circuit. 

6. The Counties of Chester, Lancaster, York and Union shall consti- 
sixth Circuit, tute the Sixth Circuit. 

7. The Counties of Newberry, Laurens and Spartanburg shall consti- 
seventh cir- ^^^ ^^le Seventh Circuit. 
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8. The Counties of Greenville, Anderson, Oconee, Pickens and Abbe- -^ ^- ^^^ 
ville shall constitute the Eighth Circuit ^*-^v— ^ 

Sec. 18. The Circuit Courts in the First Grcuit shall be held as fol- *Jg{^ ^*'- 
lows : , 

1. The Court of General Sessions, at Charleston, for the County of rirst circuit. 
Charleston, on the first Monday of February, June and November ; and 

the Court of Common Pleas, at Charleston, for the County of Charleston, Charleston. 
on the second Monday of February, June and November. 

2. The Court of Gleneral Sessions, at Orangeburg, for the County of Orangeburg. 
Orangeburg, on the first Monday of January, May and September ; and 

the Court of Common Pleas, at Orangeburg, for the County of Orange- 
burg, on the first Wednesday after the first Monday of January, May 
and September. 

Sec. 19. The Circuit Courts in the Second Circuit shall be held as fol- second cir- 
lows : «»^^<^- 

1. The Court of General Sessions, at Beaufort, for the County of Beau- Beaufoi-t. 
fort, on the third Monday of February, June and October; and the 
Court of Common Pleas, in Beaufort, for the County of Beaufort, on the 
fourth Monday of February, June and October. 

2. The Court of General Sessions, at Walterboro, for the County of coueton. 
Colleton, on the third Monday of March, July and November ; and the 
Court of Common Pleas, at Walterboro, for the County of Colleton, on 

the first Thursday after the third Monday of March, July and November. 

3. The Court of General Sessions, at Blackville, for the County of Bam- Bamweu. 
well, on the second Monday of April, August and December ; the Court 

of Common Pleas, at Blackville, in the County of Barnwell, on the first 
Thursday after the second Monday of April, August and December. 

Sec. 20. The Circuit Courts in the Third Circuit shall be held as fol- 
lows: 

1. The Court of General Sessions, at Sumter, for the County of Sum- Sumter, 
ter, on the first Monday of January, May and October ; and the Court 

of Common Pleas, at Sumter, for the Ciounty of Sumter, on the first 
Wednesday after the first Monday of January, May and October. 

2. The Court of General Sessions, at Manning, for the County of Clar- Clarendon, 
endon, on the third Monday of January, May and October ; and the 

Court of Common Pleas, at Manning, for the County of Clarendon, on 
the first Wednesday after the third Monday of January, May and October. 

3. The Court of General Sessions, at Kingstree, for the County of Wiuiamsburg 
Williamsburg, on the fourth Monday of January, May and Octooer ; 

and the Court of Common Pleas, at Kingstree, for the County of Wil- 
liamsburg, on the first Wednesday after the fourth Monday of January, 
May and October. 

4. The Court of General Sessions, at Greorgetown, for the County of Georgetown. 
Georgetown, on the first Monday after the fourth Monday of January, 

May and October ; and the Court of Common Pleas, at Georgetown, for 
the County of Georgetown, on the first Wednesday after the first Mon- 
day after the fourth Monday of January, May and October. 

5. The Court of General Sessions, at Conwayboro, for the County of Horry. 
Hony, on the second Monday after the fourth Monday of January, May 

and October ; and the Court of Common Pleas, at Conwayboro, for the j 
County of Horry, on the first Wednesday after the second Monday after 
the fourth Monday of January, May and October. 
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Fourth Clr* 
cult. 
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Marlon. 



Darlington. 



Fairfield. 



Fifth Circuit. 
Kershaw. 

Richland. 



Edgefield. 



Lexington. 



Sixth Circuit. 



Chester. 



liancaster. 



STATUTES AT LARGE 

Sic. 21. The Circuit Courts in the Fourth Circuit shall be held as 
foljiows : 

1. The Court of General Sessions, at Chesterfield, for the County of 
Che^rfield, on the first Monday of January, May and August ; and the 
Court of Common Pleas, at Chesterfield, for the County of Chesterfield, 
on the first Wednesday after the first Monday of January, May and 
August. 

2. The Court of General Sessions at Bennettsville, for the County of 
Marlboro, on the third Monday of January, May and August ; and the 
Court of Common Pleas at Bennettsville, for the County of Marlboro, on 
the first Wednesday after the third Monday of January, May and 
August. 

3. The Court of General Sessions at Marion, for the County of Marion, 
on the first Monday of February, June and September ; and the Court of 
Common Pleas at Marion, for the County of Marion, on the first Wednes- 
day after the first Monday of February, June and September. 

4. The Court of General Sessions at Darlington, for the County of 
Darlington, on the third Monday of February, June and October ; and 
the Court of Common Pleas at Darlington, for the County of Darlington, 
on the first Wednesday after the third Monday of February, June and 
October. 

5. The Court of General Sessions at Winnsboro, for the County of 
Fairfield, on the second Monday of March, July and November; ana the 
Court of Common Pleas at Winnsboro, for the County of Fairfield, on 
the first Wednesday after the second Monday of March, July and ' 
November. 

Sec. 22. The Circuit Courts in the Fifth Circuit shall be held as 
follows : 

1. The Court of General Sessions at Camden, for the County of Ker- 
shaw, on the first Monday of January, May and September ; and the 
Court of Common Pleas at Camden, for the County of Kershaw, on the 
first Wednesday after the first Monday of January, May and September. 

2. The Court of General Sessions at Columbia, for the County of Rich- 
land, on the first Monday of February, June and October ; and the Court 
of Common Pleas at Columbia, for the County of Richland, on the fiirst 
Wednesday after the first Monday of February, June and October. 

' 3. The Court of General Sessions at Edgefield, for the County of Edge- 
field, on the first Monday of March, July and November; and the Court 
of Common Pleas at Edgefield, for the County of Edgefield, on the first 
Wednesday after the first Monday of March, July and November. 

4. The Court of General Sessions at Lexington, for the County of 
Lexington, on the first Monday of April, August and December ; and the 
Court of Common Pleas at Lexington, for the County of Lexington, on 
the first Wednesday after the first Monday of April, August and Decem- 
ber. 

Sec. 23. The Circuit Courts in the Sixth Circuit shall be held as 
follows : 

1. The Court of General Sessions at Chesterville, for the County of 
Chester, on the first Monday of January, May and September ; and the 
Court of Common Pleas at Chesterville, for the County of Chester, on the 
first Wednesday after the first Monday of January, May and September. 

2. The Court of General Sessions at Lancaster, for the County of 
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Liancaster, on the first Monday of February, June and October ; and the -^^ i>.i87o. 
Court of Common Pleas at Lancaster, for the County of Lancaster, on ^*"^v— ^ 
the first Wednesday after the first Monday of Pebruary, June and 
October. 

8. The Court of General Sessions at YorkvUle, for the County of York, York, 
on the first Monday of March, July and November ; and the Court of 
Common Pleas at Yorkville, for the County of York, on the first Wednes- 
day after the first Monday of March, J uly and November. 

4. The Court of General Sessions at Unionville, for the County of union. 
"Union, on the first Monday of April, August and December ; and the 
Court of Common Pleas at Unionville, for the County of Union, on the 
first Wednesday after the first Monday of April, August and December. 

Sec. 24. The Circuit Courts in the Seventh Circuit shall be held as fol- seventh cir- 

^ cult. 

lows: 

1. The Court of General Sessions at Newberry, for the County of New- dewberry. 
berry, on the third Monday of January, May and September ; and the 

Court of Common Pleas at Newberry, for the County of Newberry, 
on the first Wednesday after the third Monday of January, May and 
September. 

2. The Court of General Sessions at Laurensville, for the County of Laurens. 
Xiaurens, on the third Monday of February, June and October ; and the 
Court of Common Pleas at Laurensville, for the County of Laurens, 

on the first Wednesday after the third Monday of February, June and 
October. 

3. The Court of General Sessions at Spartanburg, for the County of Spartanburg. 
Spartanbui:g, on the third Monday of March, July and November ; and 

the Court of Common Pleas at Spartanburg, for the County of Spar- 
tanburg, on the first Monday after the third Monday in March, July and 
November. 

Sec. 25. The Circuit Courts in the Eighth Circuit shall be held as Bighth cip- 
follows: «^t- 

1. The Court of (Jeneral Sessions at Greenville, for the County of Qreenviue. 
Greenville, on the second Monday of January, May and September; and 

the Court of Common Pleas at Greenville, for the County of Greenville, 
on the first Wednesday after the second Monday of January, May and 
September. 

2. The Court of General Sessions at Anderson, for the County of An- Anderson, 
derson, on the fourth Monday of January, May and September ; and the 

Court of Common Pleas at Anderson, for the Coimty of Anderson, on 
the first Wednesday after the fourth Monday of January, May and Sep- 
tember. 

3. The Court of General Sessions at Walhalla, for the County of Geo- oconee. 
nee, on the second Monday of March, July and November; and the 
Court of Common Pleas at Walhalla, for the County of Oconee, on the 

first Wednesday after the second Monday of March, July and Novem- 
ber. 

4. The Court of General Sessions at New Pickens, for the County of Pickens. 
Pickens, on the fourth Monday of March, July and November; and 

the Court of Common Pleas at New Pickens, for the County of Pickens, 
on the first Wednesday afl;er the fourth Monday of March, July and No- 
vember. 
6. The Court of General Sessions at Abbeville, for the County of Ab- Abbeyiue, 
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A. j>. 1870. beville^ on the third Monday of Febraary, June and October ; and the 
^"""""v^"^ Court of Conunon Pleas at Abbeville, for the County of Abbeville^ as 
Ihe first Wednesday after the third Monday in February, June and 
October. 
Sbc. 26. The Judges elected and commissioned for the several Circuiti 
to^^hoid'^^jS ^^^ told ^e Courts of Common Pleas and General Sessions for the 
colt Courts, several Counties in their respective Circuits: Provided, Said Judges ahidl 
interchange Circuits, upon their request to, and order of, the Chief Jus- 
tice, or upon the order of the Chief Justice without such request, when- 
ever, in his judgment, it shall be deemed advisable. 
Sec. 27. Should the business before the Court of General Sessions, at 
er to^adjourri ^^7 term, not be completed on the arrival of the day fixed by law for the 
Court of Com- holding of the Court of Common Pleas for said County, the Judge pre- 
mon Pleas, giding may, in his discretion, adjourn said Court of Common Pleas unfil 
the said business of the Court of General Sessions shall have been concluded. 
Sec. 28. The several Circuit Judges shall have power to hold special 
sioSs^of cirl sessions within their respective Circuits, at any time in their discretion, 
cult Courts, or at the discretion of the Chief Justice, of which the Judge presiding 
shall give such notice as the Chief Justice may direct, or as may, in his 
judgment, be necessary, should no directions be given. The Clerk of such 
Court shall, at least fifteen days before the commencement of such sx>ecial 
session, cause the time and place for holding the same to be notified, for 
at least two weeks, successively, in one or more of the newspapers pub- 
lished nearest the place where the session is to be holden. All processes, 
writs and recognizances of every kind, whether respecting juries, v^it- 
nesses, bail, or otherwise, which relate to the cases to be tried at the said 
special session, shall be considered as belonging to such sessions, in the 
same manner as if they had been issued or taken in reference thereto. 
All business depending for trial at any special session shall, at the close 
thereof, be considered as of course removed to the next stated term of 
the Court. Said special session shall be held in pursuance of an order 
which shall be transmitted to the Clerk of the Court, and by him entered 
on the records of the Court 
Sec. 29. Petit jurors summoned to attend the Court of General Ses- 
Petit Jurors sions in any County, except the County of Charleston, shall also attend 
piea8^A™Geni ^^^ ^Tve as jurors for the Courts of Common Pleas next ensuing in and 

eral Sessions, for said County. 

Sec. 30. The Judge of the Circuit Court shall have power to direct 
of^the a^uit a^y Circuit Court in his Circuit to be adjourned over to a future day, 
Courts. designated in a written order to the Clerk of said Court, whenever there 

is a dangerous and general disease at the place where said Court is usually 

holden. 

Qualification ^^^* ?^' """^^ Judges elected and qualified hj taking the oath pre- 

of Judges.^ scribed in the thirtieth Section of the second Article of the Constitution, 

which oath, to the Judges under the first election, shall be administered 

by the Gk)vernor of the State of South Carolina, who is hereby empowered 

to administer the same, and to the Judges under any subsequent election 

by one of the Justices of the Supreme Court, shall forthwith enter upon 

their duties. 

Sec. 82. The Circuit Courts herein established shall be the Courts of 

^mad^ecourts '^^^ord, and the books of record thereof shall at all times be subject to the 

of Record, inspection of any person interested therein. 
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Sec. 33. The Clerk elected in each Countr under the provisions of -^ ^- ^^ro. 
Section 27 of Article IV of the Constitution, shall be Clerk of the Courts *"— ^>r— ^ 
of Greneral Sessions and Common Pleas, and may appoint a deputy, who ^lerk and 
may perform the duties of Clerk, for whose acts such Clerk shall be re- Deputy cierk 

3>onsible; and a record of whose appointment shall be made in the cour^ ^^^^ 
lerk's office; and such appointment may be revoked at the pleasure of 
tlie Clerk ; and in case no Ulerk exists, the Judge shall have authority to 
appoint a person, who shall perform the duties of Clerk, and said Deputy 
Clerk, or tne one appointed by the Judge, shall be required to give the 
usual bond before entering upon the duties of the office. 

Sec. 34. All suits in Equity depending in the Courts of Chancery, and Transfer of 
not finally disposed of, and the property and records relating thereto, on ^^conrts^Sr 
the first day of January, A. X>. 1869, shall be transferred to the Courts chancery. 
of Common Pleas in and for the respective Counties, and shall be en- 
tered upon the dockets of said Courts for the stated term thereof next 
ensuing, and thereupon shall be heard, tried and determined, with all 
rights respected and preserved, in the same manner as if originally 
brought there : Provided, That no cause shall be transferred to the dockets 
of the Courts aforesaid, not cognizable therein under the Constitution : 
Provided, further. That all causes depending as aforesaid, and the pro- 
perty and records pertaining thereto, cognizable under the Constitution in 
the Courts of Probate, shall be transferred to said Courts. 



TITLE IV. 

PROBATE COURT. 

Sec. 35. Sessions. 

36. Court of Record. 

37. Duties of Clerk. 

38. Jurisdiction of Judges. 
89. In relation to Guardians. 

40. Titles and partition of Real Estate. 

41. Settlement of Estate in the County where will proved. 

42. All proceedings relative to Estates under Guardianship had 

in the Court of Probate. 

43. Judges not to act when interested. When Judges of adjoin- 

ing County to act. 

44. Power to administer Oath. 

45. Probate Court may issue Warrants and Processes. 

46. In cases of Contumacy may commit to Jail. ' 

47. When Depositions may be taken and used. 

48. Exclusive Jurisdiction after once acquired. 

49. Jurisdiction not to be collaterally impeached. 

50. When minor may choose guardian; guardian interested; 

where appointed. 

51. Authorized to permit sale and settle accounts of guardian. 

52. Judges may appoint times and places for holding Courts. 

53. Open at all times for certain business. 

54. Adjournment of Court. When by Clerk. 
55 ' 
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A. D. 1870. g^f^^ 55, Appellate jarisdiction of Circuit Court. 

^*"*v— -^ 56. Jurisdiction of Supreme Court in Probate matters. 

57. Appeal to the Circuit Court to be taken within fifteen dajB. 

58. Appellant to give bond to prosecute appeal. 

59. Grounds of appeal to be filed. 

€0. Certified copies of record to be filed in Circuit Court 

61. Proceedings stayed by appeal. 

62. How Circuit Court proceed to the triaL 

63. Costs given to prevailing party. 

64. Appellant neglecting to enter appeal, judgment affirmed with 

costs. 

65. Final decision to be certified to Probate Court. 

66. Probate Judge not to have voice in determining appeal 

When may practice law. 

67. All proceedings to be commenced by petition. 

68. Supreme Court to make rules. 

69. County Commissioners to provide all books, etc. 

70. Judge may keep order and punish contempt. 

71. Processes of Court — how executed. 

72. Judge may commit lunatics, etc., to Lunatic Asylum. 

73. Laws of Provisional Government, how far adopted. Transfer 

of record. 

Sec. 35. A Court of Probate is hereby established in each of the sev- 

Sessions. eral Counties in the State, which shall hold a session on the first Monday 

of each month at or near the court house, and continue thereafter so long 

as the business may require. 

Sec. 36. The Cfourt of Probate shall be a Court of Record, and have 

cord"*^^'^^ a seal, may appoint a Clerk, and may remove him at pleasure, and on 

failure of the Court to appoint such Clerk, the Judge of the Court may 

perform all the duties of Clerk. 

Ssc. 37. The Clerk of the Court of Probate shall keep a true and fair 
Duties of the record of each order, sentence and decree of the Court, and of all other 
Clerk. things proper to be recorded ; and on the legal fees being paid, shall give 

true and attested copies of the files and proceedings of the Court. All 
copies so attested shall be legal evidence in the Courts of this State. 
Sec. 38. Every Judge of Probate, in his County, shall have jurisdic- 
Jnrisdiction tion ih all matters testamentary, and of administration in business apf>er- 
of Judges. taining to minors and the allotment of dower, cases of idiocy and lunacy, 
and persons non compotes mentis. 
Sbc. 39. The Judge of Probate shall have jurisdiction in relation to 
In relation the appointment and removal of guardians of minors, insane and idiotic 
to Guardians, persons, and persons non compotes m^entis, and in relation to the duties im- 
posed by law on such guardians, and the management and disposition oi 
the estates of their ward& He shall exercise original jurisdiction in re- 
lation to trustees appointed by will in cases prescribed by law. 
Sec. 40. He may exercise jurisdiction of all petitions for partition of 
Titles and real estate where no dispute exists in relation to the title thereof; and^ 
P««.titi<m of when the title to such real estate is disputed, he shall refer the same to the 
Circuit Court for adjudication, unless the parties shall consent to his de- 
termination of the same. The probate of the will and the granting of ad- 
ministration of the estate of any person deceased shall belong to the 
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Judge of Probate for the County in which such person was lost an in- A.D.i87a 
habitant ; but if such person was not an inhabitant of this State, the same **— ^>r*— ' 
shall belong to the Judge of Probate in any County in which the greater 
part of his or her estate may be. *^ 

Sec. 41. All proceedings in relation to the settlement of the estate of Settlement 
any person deceased shall be had in the Probate Court of the County in county°w1iere 
which his will was proved or administration of estate was granted. wui is proved. 

Sec. 42. All' proceedings in relation to the property or estate of any au proceed, 
person under guardianship shall be had in the Court of Probate of the to^tates^imt 
County in which the guardian was appointed. <Jer guardiaii. 

Sec. 43. No Judge of Probate shall act as such in the settlement of court of Pro- 
any estate wherein he is interested as heir or legatee, executor or admin- ^ j^J^geg „<^ 
istrator, or as guardian or trustee of any person ; in every such case the to act when 
Judge of Probate of any adjoining County shall have jurisdiction, and in^tu^h^^^ses 
it shall be his duty, upon application, to attend at some term of the Court Judges of ad- 
of Probate in which such case may be pending, which shall not interfere iy to alt. ^^^' 
with the duties in his own County, and hear and determine such case. 

Sec. 44. The Judge or Clerk of the Probate Court shall have power mf^^r^^ai^ 
to administer all oaths necessary in the transaction of business before the 
Probate Court, and all oaths required by law to be administered to per- 
sons executing trust under the appointment of said Court. 

Sec. 45. Probate Courts may issue all warrants and processes, in con- The Probate 
formity to the rules of law, which may be necessary to compel the at- Sie^^SSnts 
tendance of witnesses, or to carry into effect any order, sentence or decree aad Processes 
of such Courts, or the powers granted them by law. 

Sec. 46. If any person shall refuse or neglect to perform any order, in cases of 
sentence or decree of a Probate Court, such Court may issue a warrant, Sommuto^au 
directed to any Sheriff or Constable in the State, requiring him to appre- 
hend and imprison such person in the common jail of the County ; and 
if there be no jail of tne County, then in the jail of the adjoining 
County, until he shall perform such order, sentence or decree, or be de- 
livered by due course of law. 

Sec. 47. When a witness whose testimony is necessary to be used be- ^^^^^ ^vS^ 
fore any Probate Court shall reside out of this State, (or more than thirty be taken and 
miles from the place of holding Court,) or by reason of age or bodily in- '*®*^ 
firmity shall be unable to attend in person, the Court may issue a com- 
mission to one or more competent persons to take the testimony of such 
witness ; and depositions taken according to the provisions of the law for 
taking depositions to be used on the trial of civil causes may be used on the 
trial of any question before the Probate Court where such testimony may 
be proper. 

Sec. 48. "When any Probate Court shall have first taken cognizance of Exclusive ju- 
the settlement of the estate of a deceased person, such Court shall have tw-^^onoe a£ 
jurisdiction of the disposition and settlement of all the estate of such de- q«ired. 
ceased person to the exclusion of all other Probate Courts. 

Sec 49 The jurisdiction assumed by any Probate Court in any case, Jurisdiction 
so far as it depends on the place of residence or the location of his estate, l^^uy^ iml 
shall not be contested in any suit or proceeding whatever, except in an peachei 
appeal from the Probate Court in the original case, or when the want of 
jurisdiction appears on the record. 

Sec. 50. When, by law, a guardian is required to be appointed of a 
minor, who is interested as heir or legatee, or representative of such heir 
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A. D. 1870. Qj» legatee, in any estate which is in a coarse of settlement, such ^ardian 
^•""^^■""■^ shall be appointed by the Probate Court before which such estate is in course 
Guardian of settlement ; but afterwards, if the minor shall reside in another 
where^ to^lip^ County, and is of the age of fourteen years, he may choose and have a 
point. When guardian appointed in the County where he shall reside ; and in that 
ohoose^'^g^S ^^^^^ ^® powers of the first guardian shall cease. In all other cases guar- 
dian, dians shall be appdinted by the Probate Court of the County where the 

persons for whom the guardian shall be appointed shall reside, 
to^erm^r^^e ^^' ^^' ^® Probate Court, by which a guardian shall be appointed, 
a^S to settle shall have jurisdiction of the estate of the ward, and shall be alone 
lu^di^ ^^ authorized to peripit the sale of such estate, and settle such guardian's 
accounts. 
Judges may Sec. 62. Except as provided in the first Section, the Probate Court in 
anS^pf^esfor each County shall appoint such times and places for holding Courts as 
hoidbg ^o- ghall be judged most convenient for all persons interested, and shall rive 

bate Courts. .• iT i. •• j i • • i x- ° • 

notice of such times and places m one or more newspapers circulating in 
the County. 
Open at all Sec. 53. The Probate Court shall be deemed open at all times for the 
tahf buainessi transaction of ordinary business which may be necessary, when previous 

notice is not required to be given to the persons interested, 
ment of^court Seo. 54. A rrobatc Court may be adjourned as occasion may require ; 
—wi^nbytiie and when the Judge is absent at the time for holding a Court the Clerk 

may adjourn it. 
ri^SKjSon^^of Sec. 55. The Circuit Court shall have appellate jurisdiction of all mat- 
Circuit Court, ters Originally within the jurisdiction of the Probate Court. 

Jurisdiction Sec. 56. The Supreme Court shall have jurisdiction of all questions of 
Gourf ^n^PnS ^^^ arising in the course of the proceeding of the Circuit Court, in Pro- 
bate matters, bate matters, in the same manner as provided by law in other cases. 
Appeal to the Sec. 57. Any person interested in any final order, sentence or decree 
Circuit J^^ of any Probate Court, and conbidering nimself injured thereby, may ap- 
within fifteen peal therefrom to the Circuit Court in the same County, at the stated 
^^^^' session next ^ter such appeal, and such appeal shall be granted by the 

Probate Court, if application be made and nled in the Clerk's Ofilce with- 
in fifteen days from the date of the decision appealed from. 
Appeiiantto Sec. 58. In all cases of appeal from the proceedings of the Probate 
prosecut^a^ Court, before such appeal shall be allowed, the person appealing shall 
peal. give a bond to the satis&ction of the Probate Court, with a condition 

that he shall prosecute such appeal to efiect, and pay all intervening 
damages and costs occasioned by such appeal. 
Grounds of Sec. 59. In all cases of appeal the appellant shall file in the Probate Of- 
flF^.*^ ^ ^^ ^^® ^^ grounds of appeal, and cause a copy thereof to be served on the 
adverse party, at least twelve days before the time when the appeal is to 
be entered in the Circuit Court. 
Certified co- Sec. 60. The person appealing shall procure and file in the Circuit 
to^be^med^in Court to which such appeal is granted a certified copy of the record of 
Circuit Court, the proceedings appealed from, of the application ana grounds for the ap- 
peal filed in the Probate Court, and of the allowance of the same, toge- 
ther with the proper evidence that notice has been given to the adverse 
party according to law. 
Proceedings Seo. 61. When an appeal, according to law, is allowed by the Probate 
stayed by ap- Court, all proceedings in pursuance of the order, sentence or decree ap- 
^^^' pealed from shall cease until the judgment of the Circuit or Supreme 
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Court IB lutd ; but if the appellant, ia v) 
the entry thereof proceedingB may be ha 
appeal had been taken. I 

Sec. 62. When such certified copy eh 
Court, such Court ahal] proceed to the tj 
tlon according to the rules of law ; and if | 
or title to land to be decided, issue ma] 
rection of the Court, and a trial thereo} 

Sec. 63. The Circuit Court or Supreti , 

tax coata for the party who ahall prevai = 

Court, Justice shall require it, the Cou 
tax costs for either party ; and if costl 
administrator the same shall be allowej 
count. I 

Sec. 64. If the person appealing fronmrepruwi-u—p-' . 
Court, as provided in this Act, shall neglect to enter his appeal, the Ur- ter an Bjimw, 
cuit Court to which such appeal shall m taken, on motion, and produ- iil?i^°''wita 
cing attested copies of such appeal by the adverse party, shall affirm the "oeta. 
proceedings appealed from, and may allow costs against the appellant. 

Six;. 65. The final decision and judgment in cases appeaLed, as here- rinAi <inci»- 
inbefore provided, shall be certified to the Probate Court by the Circuit t?fi'ed'to*pri 
Court or Supreme Court, as the case may be, and the aame proceedings »»•« Coutc 
shall be had in the Probate Court, as though such decision had be^ 
made in such Probate Court. 

Sec. 66. No Judge of any Probate Court shall be admitted to have '*" ^S^** 
any voice in judging or determining any appeal from his decision, or be voi<w^tiidete^ 
permitted to act as attorney or counsel thereon, or receive fees as counsel p^^s whS 
in any matter pending in ttie Probate Court of which he ia Judge : Pro- may pmctloo 
vided. It shall be lawful for Judges of Probate to practice law in other '""■ 
Courts in such cases as are not cognizable in Court of Probate. 

Sec. 67, All proceedings in the Court of Probate shall be commenced FrMeeaings 
by petition to the Judge of Probate for the County to whom the juri^- mencod b^ 
diction of the subject matter belonga, briefly selling forth the fects or p"^""^- 
grounds of the application. 
I Sec. 68. The Supreme Conrt may, from time to time, make rules reg- TbeBupremo 
nlating the practice and conducting the business in the Courts of Pro-fS'Ji!''*""*^ 
bate, in all cases not expressly provided for by law. s 

* Sec. 69, The County Commissioners of each County shall provide all conntyCom- 
I books necessary for keeping the records ; also, a seal and necessary office pi^Tidai^Sy 
I furniture : Provided, Said furniture shall not exceed in cost the sum of *"• 
ly^one hundred dollars. 

Sec. 70. The Judge may keep order in Court, and punish any con- Jadge may 
j tempt of his authority in like manner as such contempt might be pun- pSXh^^To* 
I ish^ in the Circuit or Supreme Court iempt. 

j Sec, 71. When costs are awarded, to be paid by one party to the other, prooeages or 
I in the Courts of Probate, said Courts may issue execution therefor, in S^""'^ *"*" 
like manner as is practiced in the Courts of common law ; and when no 
form ibr a warrant or process is prescribed by statute or rales of Court, 
he shall frame one in conformity to the rules of law, and the usual 
course of proceedings in this State. Any SherifiT or Constable in the 
State shall execute Uie order or processes of said Court, in the same man- 
ner as the order or processes of the Circuit or Supreme Courts. 
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* 

A. D. 1870. 0]. legatea/^^^ Judge of the Probate Court may commit to the Lunatic 

^•""^(''"■^ shall^yl^y idiot, lunatic or person Tum compos mentis, who, in his opinion, 

Guardian of M^pmiously mad as to render it manifestly dangerous to the peace and 

interested — G^S^ of the community that he or she should be at large ; and also, in 

poiia^ ^1^ Jrsuch other cases provided by law. In all cases the Judge shall oer- 

\ ™^^^ ini 3r^^^ ^^ what place the said person or persons resided at the time of the 

dian. ^7^ commitment, and such certificate shall be conclusive evidence of such 

residence. 
AqipF^ Sec. 73. All laws and parts of laws of the late Provisional Oovem- 

'^^s of Pro- ment of South Carolina, relative to the powers, duties and course of pro- 
j^.^nment, bow ccdure of the CJourts of Ordinarv and Equity, as far as the jurisdiction 
far adopted, of said Courts is herein conferred on the Courts of Probate, not incon- 
sistent with the Constitution and this Act, or supplied by it, are herebj 
adopted and declared to be of force, and applicable to the Courts of 
Probate. 




TITLE V. 

OF THE COURTS OP TRIAL JUSTICES. 

Seg. 74. Jurisdiction. 

75. Qualification of bail. 

76. Justification of bail. 

77. Allowance of bail. 

78. Property, how taken when concealed in building or inclosore. 

79. Property, how kept. 

80. Claim of property by third person. 

81. No jurisdiction in certain cases. 

82. Answer of title. 

83. Undertaking. 

84. Suit discontinued. 

85. If undertaking not given. 

86. The same. 

87. New action. 

88. Costs. 

89. Answer of title as to one cause of action. 

90. Docketing judgments. 

91. Rules. 

Jurisdiction. Sec. 74. Trial Justices shall have civil jurisdiction in the following ao- 
* tions, and no others : 

1. In actions arising on contracts for the recovery of money only, if 
the sum claimed does not exceed one hundred dollars. 

2. An action for damages for injury to rights pertaining to the person, 
or the personal or real property, if tlie damages claimed do not exceed 
one hundred dollars, and in cases of bastardy. 

3. An action for a penalty, fine or forfeiture, where the amount claimed 
or forfeited does not exceed one hundred dollars. 

4. An action commenced by attachment of property, as now pro- 
vided by statute, if the debt or damages claimed do not exceed one hun- 
dred dollars. 
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5. An action upon bond conditioned for the payment of m^ey, not ex- -^ ^- ^^^' 
ceeding one hundred dollars, though the penalty exceed that sum, the 
judgment to be given for the sum actually due. Where the payments are 
to be made by installments, an action may be brought for each installment 
as it becomes due. 

6. An action upon a surety bond taken by them, where the penalty or 
amount claimed does not exceed one hundred dollars. 

7. An action upon a judgment rendered in a Court of a Trial Justice 
or an inferior Court in a city where such action is not prohibited by Sec- 
tion ninety-four. 

8. To take and enter judgment on the confession of a Defendant, where 
the amount confessed shall not exceed one hundred dollars, in the man- 
ner prescribed by law. 

9. An action for damages, fraud in the sale, purchase or exchange 
of personal property, if the damages claimed do not exceed one hun- 
dred dollars. 

10. An action to recover the possession of personal property claimed, 
the value of which, as stated in the affidavit of the plamtitiT, his agent or 
attorney, shall not exceed the sum of one hundred dollars. 

The plaintiff in such action, at the time of issuing the summons, but 
not afterwards, may claim the immediate delivery of such property as 
hereinafter provided. 

Before any process shall be issued in an action to recover the posses- 
sion of personal property, the Plaintiff, his agent or attorney, shall make 
proof by affidavit, showing: 

1. That the Plaintiff is the owner, or entitled to immediate possession, 
of the property claimed, particularly describing the same. 

2. That such property is wrongfully withheld or detained by the de- 
fendant. 

3. The c^use of such detention or withholding thereof, according to 
the best knowledge, information and belief of the person making the af- 
fidavit. 

4. That said personal property has not been taken for any tax, fine or 
assessment, pursuant to statute, or seized by virtue of an execution or 
attachment against the property of said plaintiff; or if so seized, that it 
is exempt from such seizure by statute. 

5. The actual value of said personal property. 
On receipt of such affidavit, and an undertaking, in writing, executed 

by one or more sufficient sureties, to be approved by the Trial Justice be- 
fore whom such action is commenced, to the effect that they are bound in 
double the value of such property as stated in said affidavit, for the pros- 
ecution of said action, and for the return of said property to the De- 
fendant, if return thereof be adjudged, and for the payment to him of 
such sum as may for any cause be recovered against said Plaintiff, the 
Trial Justice shall endorse upon said affidavit a direction to any Con- 
stable of the County in which said Trial Justice shall reside, requiring 
said Constable to take the property described therein from the Defend- 
ant, and keep tlie same, to be disposed of according to law ; and the said 
Trial Justice shall at the same time issue a summons directed to the De- 
fendant, and requiring him to appear before said Trial Justice at a time 
and place to be therein specified, and not more than twelve days from the 
date thereof, to answer the complaint of said Plaintiff; and the said sum- 



438 STATUTES AT LARGE 

A. D. 1870. mons shall oontain a notice to the Defendant that, in case he shall fiul to 
^-^-v^^^ appear at the time and place therein mentioned, the Plaintiff will have 
jua&;ment for the possession of the property described in said affidavit, 
with the costs and disbursements of said action. 

The Constable to whom said affidavit, indorsement and summons shall 
be delivered, shall forthwith take the property described in said affidavit, 
if he can find the same, and shall keep the same in his custody. He 
shall thereupon, without delay, serve upon said defendant a copy of such 
affidavit, notice, and summons, by delivering the same to him personally, 
if he can be found in said County; if not found, to the agent of the de- 
fendant in whose possession said property shall be found ; if neither can 
be found, by leaving such copies at the last or usual ^ place of abode of 
the defendant, with some person of suitable age and discretion. And 
shall forthwith make a return of his proceedings thereon, and the man- 
ner of serving the same, to the Trial Justice who issued the said sum- 
mons. 

The defendant may at anv time after such service, and at least two 
days before the return-day of said summons, serve upon plaintiff, or upon 
the Constable who made such service, a notice in writing that he excepts 
to the sureties in said bond or undertaking ; and if he fail to do so, all 
objection thereto shall be waived. If such notice be served, the sureties 
shall justify, or the plaintiff give new sureties on the return-day of said 
summons, who shall then appear and justify, or said Trial Justice shall 
order said property delivered to defendant, and shall also render judg- 
ment for defendant's costs and disbursements. 

At anv time before the return-day of said summons, the said defendant 
may, if he has not excepted to plaintiff's sureties, require the return of 
said property to him upon giving to the plaintiff, and filing same with the 
Trial Justice, a written undertaking, with one or more sureties, who shall 
justify before said Trial Justice on the return-day of said summons, to 
the effect that they are bound in double the value of said -propertj, as 
stated in plaintiff's affidavit, for the delivery thereof to said plaintiff, if 
such delivery be adjudged, and for the payment to him of such sum as 
may for any cause be recovered against said defendant; and if such return 
be not required before the return-day of said summons, the property shall 
be delivered to said plaintiff. I 

Qualifications ^^^' "^^^ '^^® qualification of bail must be as follows: 
of baiL 1. Each of them must be a resident, and householder or freeholder 

within the Btate. 

2. They must each be worth the amount specified in the order of arrest, 
exclusive of property exempt from execution ; but the Judge or a Trial 
Justice, on justification, may allow more than two bail to justify seve- 
rally in amounts less than that expressed in the order, if the whole justi- 
fication be equivalent to that of two sufficient bail. 

Sec. 76. For the purpose of justification, each of the bail shall attend 
before the Judge or a Trial Justice at the time and place mentioned in 
the notice, and may be examined on oath, on the part of the plaintiff; 
touching his sufficiency, in such manner as the Judge or Trial Justice, 
in his discretion, may think proper. The examination shall be reduced 
to writing, and subscribed by the bail, if required by the plaintiff. 

Sec. 77. If the Judge or Trial Justice find the bail sufficient, he shall 
of baS?^**^^'* annex the examination to the undertaking, indorse his allowance thereon, 
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and cause them to be filed with the Clerk ; and the Sheriff shall there- -^^ ^* ^^^* 
upon be exonerated from liability. v-.^-.^-^-^ 

Sec. 78. If the property, or any part thereof, be concealed in a build- how^^ak^n'if 
ing or enclosure, the Oonstable shall publicly demand its delivery. If it ^noeaied in 
be not delivered, he shall cause the building or inclosure to be broken buudlag? ^^ 
open, and take the property into his possession ; and, if necessary, he 
may call to his aid the power of his County. 

8£C. 79. When a Constable shall have taken property, as in this chap- Property — 
ter provided, he shall keep it in a secure place, and deliver it to the party ^®^ ^^^^ 
entitled thereto, upon receiving his lawful fees for taking, and his neces- 
sary expenses for keeping the same. 

Sec. 80. If the property taken be claimed by any other person than ert*"^tiTd 
the defendant or his agent, and such person shall make affidavit of his person.^ 
title thereto, and right to the possession thereof, stating the grounds of 
such right and title, and serve the same upon the Constable, me Consta- 
ble iihall not be bound to keep the propertv, or deliver it to the plaintiff, 
unless the plaintiff, on demand of him or his agent, shall indemnify the 
Constable against such claim, by an undertaking, executed by two suffi- 
cient sureties, accompanied by their affidavits, that they are each worth 
double the value of the property as specified in the affidavit of the plain- 
tiff, and freeholders and nouseholders of the County. And no claim to 
such property, by any other person than the defendant or his agent, shall 
be valid against the Constable, unless made as aforesaid ; and notwith- 
standing such claim, when so made, he may retain the property a reason- 
y able time to demand such indemnity. 

The actions so commenced shall be tried in all respects as other actions 
are tried in Trial Justices' Courts. 

The judgment for the Plaintiff may be for the possession, or for the re- 
covery of the possession, or the value thereof, in case a delivery cannot 
be had, and of damages for the detention. If .the property have been de- 
livered to the Plaintiff, and the Defendant claim a return thereof, judg- 
ment for the Defendant may be for a return of the property, or the value 
thereof, in case a return cannot be had, and damages for taking and with- 
holding the same. An execution shall be issued thereon, and u the judg- 
, ment be for the delivery of the possession of personal property, it shall re- 
quire the officer to deliver the possession of the same, particularly de- 
scribing it, to the party entitled thereto, and may at the same time re- 
quire the officer to satisfy any costs or damages recovered by the same 
judgment out of the personal property of the party against whom it was 
rendered, to be specified therein, if a delivery thereof cannot be had. The 
execution shall be returnable within sixty days after its receipt by the 
officer, to the Trial Justice who issued the same. 

In all actions for the recovery of the possession of personal property, as 
herein provided, if the property shall not have been delivered to Plain- 
tiff, or the Defendant, by answer, shall claim a return thereof, the Trial 
Justice or Jury shall assess the value thereof, and the injury sustained by 
the prevailing partj^ by reason of the taking or detention thereof, and 
the Trial Justice shall render judgment accordingly, with costs and dis- 
bursements. 

If it shall appear by the return of a Constable th?^ he has taken the 
property descrioed in the Plaintiff's affidavit, and thlit Defendant cannot 
be found, and has no last place of abode in said County, or that no agent 
66 
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A. D. 187a q( Defendant odold be found on whom servioe could be made, the Trial 
^"^^v"*^ Justice may proceed with the cause in the same manner as though there 

had been a personal service. 
For the indorsement on said affidavit the Trial Justice shall receive an 

additional fee of twenty-five cents, which shall be included in the costs 

of the suit. 

No jnrisdio- ^^^' ^^' ^^^ ^^ Trial Justice shall have cognizance of a civil action : 
tion In certain 1. In which the State is a party, excepting for penalties not exceeding 
*^®®- one hundred dollars. 

2. Nor where the title to real property shall come in question. 

3. Nor of a civil action for an assault, battery, &lse imprisonment, li- 
bel, slander, malicious prosecution, criminal conversation, or seduction ; 
where the damages claimed exceed one hundred dollars. 

4. Nor of an action a^inst an executor or administrator as such. 
Sec. 82. In every action brought in a Court of Trial Justice, where 

titiol^**^^' ^^ the title to real property shall come in question, the Defendant may, 
either with or without other matter of defence, set forth in his answer any 
matter showing that such title will come in question. Such answer shall 
be in writing, signed by the Defendant or his attorney, and delivered to 
the Trial Justice. The Trial Justice shall thereupon countersign the 
same, and deliver it to the Plaintiff. 
Sec. 83. At the time of answering the Defendant shall deliver to the 
dOTtaking ^to '"^^^^ Justice a written undertaking, executed by at least one sufficient 
toe given. surety, and approved by the Trial Justice, to the effect that if the Plain- 
tiff shall, within twenty days thereafter, deposit with the Trial Justice a 
summons and complaint in an action in the Circuit Court for the same 
cause, the Defendant will, within twenty days after such deposit, give an 
admission in writing of the service thereof 

Where the defendant was arrested in the action before the Trial Jus- 
tice, the undertaking shall further provide, that he will, at all times, 
render himself amenable to the process of the Court during the pending 
of the action, and to such as may be issued to enforce the judgment 
therein. In case of &ilure to comply with the undertaking, the surety 
shall be liable not exceeding one hundred dollars. 
A ti dis- ®*^* ^^* Upon the delivery of the undertaking to the Trial Justice, 
continued. the action before him shall be discontinued, and eaclrparty shall pay his 
Costs. own costs. The costs so paid by either party shall be allowed to him if 

he recover costs in the action to be brought K>r the same cause in the Su- 
preme Court If no such action be brought within thirty days after the 
delivery of the undertaking, the defendant's costs before the Trial Justice 
may be recovered of the plaintiff. 

Sec. 85. K the undertaking be not delivered to the Trial Justice, he 

inynofgivln' ^^^^^ ^*^® jurisdiction of the cause, and shall proceed therein ; and the 

defendant shall be precluded, in his defence, firom drawing the title in 

question. 

Sec. 86. If, however, it appear on the trial, from the plaintiff's own show- 

The same. ^^^^ ^y^^^ ^^^ ^^^q to real property is in question, and such title shall be 

disputed by the defendant, the Trial Justice shall dismiss the action and 

render judgment against the plaintiff for the costs. 

Sec. 87. When a suit before a Trial Justice shall be discontinued by 

Another ao- the delivery of an answer and undertaking, as provided in Sections eighty- 

toroug™^^ ^^ two, eighty-three, eighty-four, the plaintiff may prosecute an action for 
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the same cause in the Circuit Court, and shall comphun for the same ^ ^' ^^^ 

cause of action only on which he relied before the Trial Justice ; and the ^*— *y^--^ 
answer of the defendant shall set up the same defence only which he made 
be&re the Trial Justice. 

Sec. 88. If the judgment in the Circuit Court be for the plaintiff, he costs. 
shall recover costs; if it be for the defendant, he shall recover costs, 
except that upon a verdict he shall pay costs to the plaintiff, unless the 
Judge certify that the title to real property came in question on the «^ 

trial. 

Sec. 89. If, in an action before a Trial Justice, the plaintiff have Answer or u- 
several causes of action, to one of which the defence of title to real cause S *w> 
property shall be interposed, and as to such cause the defendant shall J^^^Jj^ c^^to 
deliver and answer an undertaking, as provided in Sections eighty-two circuit court. 
and eighty-three, and the Trial Justice shall discontinue the proceed- 
ings as to that cause, and the plaintiff may commence another action 
therefor in the Circuit Court. As to the other causes of action, the Trial 
Justice may continue his proceedings. 

8ec. 90. A Trial Justice, on the demand of a party in whose favor he Docketing 
shall have rendered a judgment, shall give a transcript thereof, which may Judgment of 
be filed and docketed in the office of the Clerk of ihe County where the 
judgment was rendered. The time of the receipt of the transcript by the 
Clerk shall be noted thereon and entered in the docket; and ^om that 
time the judgment shall be a judgment of the County Court A certified 
transcript of such judgment may be filed and docketed in the Clerk's 
ofiice of any other County, and with the like effect, in every respect, as in 
the County where the judgment was rendered. But no such judgment 
for a less sum than twenty-five dollars, exclusive of costs, shall be so 
docketed or enforced against real property. 

Sec. 91. The following rules shall be observed in the Courts of Trial Bales. 
Justices : 

1. The pleadings in these Courts are : 1. The complaint by the plaintiff ; 
2. The answer by the defendant. 

2. The pleadings mav be oral or in writing; if oral, the substance of i 
them shall be entered by the Trial Justice in his docket; if in writing, 

they shall be filed by him, and a reference to them shall be made in the 
docket. 

S. The complaint shall state, in a plain and direct manner, the facts con- 
stituting the cause of action. 

4. The answer may contain a denial of the complaint, or any psurt there- 
of, and also a notice, in a plain and direct manner, of any facts constitu- 
ting a defence or counter claim. 

5. Pleadings are not required to be in any particular form, but must 
be such as to enable a person of common understanding to know what is 
intended. 

6. Either party may demur to a pleading of his adversarv, o^ any part 
thereof, when it is not sufficiently explicit to enable hun to under- 
stand it, or it contains no cause of action or defence, although it be taken 
as true. 

7. If the Court deem the objection well founded, it shall order the 
pleading to be amended ; and if the party refuse to amend, the defective 
pleading shall be disregarded. 
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8. In case a defendant does not appear and answer, the plaintiff can- 
not recover without proving his case. 

9. In an action or defence founded upon an account, or an instrument 
for the payment of money only, it shall be sufficient for a party to de- 
liver the account or instrument to the Court, and to state that there is due 
to him thereon, from the adverse party, a specified sum, which he claims 
to recover or set off. 

10. A variance between the proof on the trial and the allegations 
in a pleading shall be disregarded as immaterial, unless the Court 
shall be satisfied that the adverse party has been misled to his prejudice 
thereby. 

11. The pleadings may be amended at any time before the trial, or 
during the trial, or upon appeal, when, by such amendment, substantial 
justice will be promoted. If the amendment be made after the joining 
of the issue, and it be made to appear to the satistaction of the Court, by 
oath, that an adjournment is necessary to the adverse party, in conse- 
quence of such amendment, an adjournment shall be granted. The Court 
may also, in its discretion, require, as a condition of an amendment, the 
payment of costs to the adverse party. 

12. Execution may be issued on a judgment, heretofore or hereafter 
rendere4 in Trial Justice's Court, at any time within five years after the 
rendition thereof, and shall be returnable sixty days from tiie date of the 
same. 

13. K the judgment be docketed with the Clerk of the Circuit Court, 
the execution shall be issued by him to the Sheriff of the County, and 
have the same effect, and be executed in the same manner, as other exe- 
cutions and judgments of the Circuit Court. 

14. The Court may, at the joining of the issue, recjuire either party, at 
the request of the other, at that or some other specified time, to exhibit 
his account, or state the nature thereof, as far forth as may be in his power, 
and, in case of his default, preclude him from giving evidence of such 
parts thereof as shall not have been so exhibited or stated. 

15. The provisions of this Act respecting forms' of action, parties to ac- 
tions, the rules of evidence, the times of commencing actions, and the ser- 
vice of process upon corporations, shall apply to these Courts. 

The defendant may, on the return of process, and before answering, 
make an offer in writing to allow judgment to be taken against him for 
an amount, to be stated in such offer, with costs. The plaintiff shall 
thereu^n, and before anv other proceedings shall be had m the action, 
determine whether he will accept or reject such offer. If he accept the 
offer, and give notice thereof in writing, the Trial Justice shall file .the 
offer and the acceptance thereof, and render judgment accordingly. If 
notice of acceptance be not given, and if the !rlaintiff fail to obtain judg- 
ment for a greater amount, exclusive of costs, than has been specified in 
the offer, he shall not recover costs, but shall pay to the Defendant his 
costs accruing subsequent to the offer. 



^ 



OP SOUTH CAROLINA. 



PAET II. 

OF CIVIL ACTIONS. 

Title L Of their form. 

II. Of the time of commencing them. 

III. Of the parties. 

IV. Of the place of trial. 

y. Of the manner of commencing them. 
y I. Of the pleadings. 
yil. Of the provisional remedies, 
yill. Of the trial and judgment. 
IX. Of the execution of Uie judgment. 
X. Of the costs. 
XI. Of appeals. 
XII. Of the miscellaneous proceedings. 
XIII. Actions in particular cases. 
Xiy . Provisions relating to existing suits. 
Xy. General provisions. 




TITLE L 

FORM OF CIVIL ACTIONS. 

Sec. 92. Distinction between actions at law and suits in equity 

abolished. 

93. Parties, how designated. 

94. Actions on Judgments. 

95. Feigned issues abolished. 

Sec. 92. The distinction between actions at law and suits in equity. Distinction 
and the forms of all such actions and suits, heretofore existing, are abol- tions^^at law 
ished rand there shall be in this State, hereafter, but one form of action J'*^,^®^***®^*? 
for the enforcement or protection of private ri^ht; and the redress of pri- ^^ ''^'' 
vate wrongs, which shall be denominated a civil action. 

Sec. 93. In such action, the party complaining shall be known as the Parties, how 
plaintiff, and the advene party as tne defendant. ^ gnat© 

Sec. 94. No action shall be brought upon a judgment rendered in any Actions on 
Court in this State, except a Court of Trial Justice, between the same par- judgments, 
ties, without leave of the Court, for good cause shown, on notice to the ad- 
verse party ; and no action on a judgment rendered by a Trial Justice 
shall be brought in the same County within five years after its ren- 
dition, except in case of his death, resignation, incapacity to act, or re- 
moval from the County, or that the process was not personally served on 
the defendant, or on all the defendants, or in case of the death of some 
of the parties, or where the docket or record of such judgment is or 
shall have been lost or destroyed. 

Sec. 95. Feigned issues are abolished ; and instead thereof, in the cases reigned is- 

i ,1 • t. J. 3 j» * :i » t j» snes aooiisn* 

where the power now exists to order a feigned issue, or when a question ed. 
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A. D. 18TO. of fact, not put in isBue by the pleadings, is to be tried by a jury, an or- 
der for the trial may be made, stating distinctly and plainly the questm 
of fact to be tried; and such order shall be the only authority neoessaiy 
for a trial. 



TITLE IL 

TIME OF OOMMENCINO CIVIL ACTIOKB. 

Chapter I. Actions generally. 

II. For the recovery of real property. 

III. Other than for flie recovery of real property. 

IV. General provisions. 

chapter I. 

Sec. 96. Kepeal of existing limitations. 
97. Time for commencing actions, etc. 

Sec. 96. The provisions of this title shall not extend to actions already 
Limitations commenced, or to cases where the right of action has already accrued ; 
peaiedL^ ^^ ^"^ ^^^ statutes now in force shall be applicable to such cases, according 
to the subject of the action, and without regard to the form. 
Sec. 97. Civil actions can only be commenced within the periods pre- \ 
Period of scribed in this title, after the cause of action shall have accrued, except 
swvAc.*^**^" where, in special cases, a different limitation is prescribed by statute, and 
in the cases mentioned in Section ninety-six. 

But the objection that the action was not commenced within the time 
limited can only be taken by answer. 



CHAPTER n. 

Sec. 98. When the State will not sue. 

99. When action cannot be brought by grantee from the State. 

100. When action by the State or their grantees to be brought within 

twenty years. 

101. Seizin within twenty years, when necessary. 

102. Seizin within twehty years, when necessary in action or defence 

founded on title, &c. 

103. Action after entry, or right of entry. 

104. Possession, when presumed. Occupation, when deemed under 

legal title. 

105. Occupation under written instrument, &c. 

106. Adverse possession under written instrument, Ac. 

107. Premises actually occupied, held adversely. 

108. Adverse possession under claim of title not written. 

109. Relation of landlord and tenant, as affecting adverse possesiiion. 

110. Descent cast— effect of. 

111. Persons under disability. 
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Sec 98. The State will not sue any person for or in respect to any a.d.i87o. 
real property, or the issues or profits thereof, by reason of the right or ^-— v— ^-^ 
title of the State to the same, unless : state^wiu not 

1. 8uch right or title shall have accrued within forty years before any sue. 
action or other proceeding for the same shall be commenced ; or unless, 

2. The State, or those m)m whom it claims, shall have received the 
rents and profits of such real property, or of some part thereof, within 
the space of forty years. 

Sec. 99. No action shall be brought for, or in respect to, real property, by i^ *^**ht b^ 
any person claiming by virtue of letters patenter grants from the State, nn- gramee^from 
less the same might have been commenced by the State as herein specified, ^^^ state. 
in case such patent or grant had not been issued or made. 

Sec. 100. When letters patent or grants of real property shall have Jf^^h^Btat^ 
been issued or made by the State, and the same shall be declared void orits^ntees 
by the determination of a competent Court, rendered upon an allesra- to J>e DjowKjt 

J uxxjj cue J 1 y ^ t^^^*» v/v w, VIC ,^ u^/v, «. » 5 within twenty 

tion of a fraudulent suggestion, or concealment, or forfeiture, or mistake, years. 
or ignorance of a material &ct, or wrongful detaining, or defective title, 
in such case an action for the recovery of the premises so conveyed may 
be brought either by the State, or by any subsequent patentee or grantee 
of the premises, his heirs or assigns, within twenty years after such deter- 
mination was- made, but not after that period. 

Sec. 101. No action for the recovery of real property, or for the recov- Seizto within 
, ery of the possession thereof, shall be maintained, unless it appear that wben^ ncc^ 

the plaintiff, his ancestor, predecessor or grantor was seized or possessed ^*^- 
f of the premises in question within twenty years before the commence- 
ment of such action. 

Sec. 102. No cause of action, or defence to an action, founded upon seizin within 
the title to real property, or to rents or services out of the same, shall be i^en^in^sS 
effectual, imless it appear that the person prosecuting the action or fence founded 
making the defence, or under whose title the action is prosecuted or the on title, 
defence is made, or the ancestor, predecessor or grantor of such person, 
was seized or possessed of the premises in question within twenty years 
before the committing of the act in respect to which such action is pros- 
ecuted or defence made. 

Sec. 103. No entry upon real estate shall be deemed sufficient or valid. Action after 
as a claim, unless an action be commenced thereupon within one year S? ^try.'^^^^^ 
after the making of such entry, and within twenty years fr^m the time 
when the right to make such entry descended or accrued. 

Sec. 104. In every action for the recovery of real property, or the ^ Possession 
possession thereof, the person establishing a legal title to the premises P'®®^"^® 
shall be presumed to have been possessed thereof within the time re- 
quired by law ; and the occupation of such premises by any other person when^emek 
shall be deemed to have been under and in subordination to the legal ti- JJJ?®^ ^^^^ 
tie, unless it appear that such premises have been held and possessed ad- 
versely to such legal title for twenty years before the commencement of 
such action. 

Sec. 105. Whenever it shall appear that the occupant, or those under ocenpation 
whom he claims, entered into the possession of premises under claim of Sitramcnt.^^ 
title, exclusive of any other right, founding such claim upon a written in- 
strument, as being a conveyance of the premises in question, or upon the 
decree or judgment of a competent Court, and that there has been a con*, 
tinued oecupation a^d possession of the premises included in such instru- 
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A. D. 1870. meiity decree or jadgmeot, or of some part of such premises, under saA 
^*"'^v"*^ claim, for twenty yearsi the premises so included shall be deemed to lum 
been held adversely ; except that where the premises so included conast^ 
of a tract divided into lots, the possession of one lot shall not be deemed 
a possession of any other lot of tne same tract. 
Adverse po6- ^^^' ^^^' ^^^ ^^ purpose of Constituting an adverse possession, by 
session. any person claiming a title founded upon a written instrument or a judg- 

ment or decree, land shall be deemed to have been possessed and occupied 
in the following cases : 

1. Where it has been usually cultivated or improved ; 

2. Where it has been protected by a substantial inclosure ; 

3. Where, although not inclosed, it has been used for the supply of 
fuel or of fencing timber, for the purposes oi husbandry or the ordtnarj 
use of the occupant ; 

4. Where a known farm or a single lot has been partly improved, the 
portion of such farm or lot that may have been left not cleared or not in- 
closed, according to the usual course and custom of the adjoining country, 
shall be deemed to have been occupied for the same length of time as the 
part improved and cultivated. 

Sec. 107. Where it shall appear that there has been an actual con- 
tiSiy^^occuI tinned occupation of premises, under a claim of title, exclusive of any 
pied held ad- other right, but not founded upon a written instrument or a judgment or 
verseiy. decree, the premises so actually occupied,«and no other, shall be deemed 

to have been held adversely. 
Sec. 108. For the purpose of constituting an adverse possession, by a ' 
s^sionlfiidSr P^'so'^ claiming title not founded upon a written instrument or a judg- 
a oiaim not mcut or decree, land shall be deemed to have been possessed and occupied 
written. in the following cases only : 

Where it has been protected by a substantial inclosure ; 
Where it has been usually cultivated or improved. 
Relation of ^^^^ 109. Whenever the relation of landlord and tenant shall have 
landlord and existed between any persons, the possession of the tenant shall be deemed 
®^*^ the possession of the landlord, until the expiration of twenty years from 

the termination of the tenancy ; or, where there has been no written 
lease, until the expiration of twenty years from the time of the last pay- 
ment of rent, notwithstanding that such tenant may have acquired another 
title, or may have claimed to hold adversely to his landlord. But such 
presumptions shall not be made after the periods herein limited. 
Pescentcast. ^EC. 110. The right of a person to the possession of any real property 
shall not be impaired or affected by a descent being cast in consequence 
of the death of a person in possession of such property. 

Sec. 111. If a person entitled to commence any action for the recovery 
d^-^^SaiSii- of real property, or to make an entry or defence founded on the title to 
ties. real property, or to rents or services out of the same, be, at the time such 

title shall first descend or accrue, either — 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

3. Imprisonment on a criminal charge, or in execution upon conviction 
of a criminal offence for a term less than for life ; the time during which 
such disability shall continue shall not be deemed any portion of the time 
in this chapter limited for the commencement of such action or the 
making of such entry or defence ; but such action may be commenced, or 
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entry or defence made, after Uie period of twenty years, and within ten -^ ^- ^^®- 
years after the disability shall cease, or after the death of the person en- 
titled who shall die under such disability ; but such action shall not be 
commenced, or entry or defence made, after that period. 



CHAPTER m. 

TIME OP COMMENCING ACTIONS OTHEB THAN POK THE KBCOVERY OP 

BEAL PROPERTY. 

Sec. 112. Limitation prescribed. 

113. Twenty years. 

114. Six years. 
116. Three years. 

116. Two years. 

117. One year. 

118. Action upon a current account. 

119. Action for penalties. 

120. Action for other relief. 

121. Action by the people. 

Sec 112. The periods prescribed in Section ninety-seven* for the com- jtation *^^^^™" 
;^mencement of actions other than for the recovery of real property shall scribed. ^^^ 
,|be as follows : 

f Sec. 113. Within twenty years : Twenty years. 

f 1. An action upon a judgment or decree of any Court of the United 
States, or of any State or Territory within the United States. 

2. An action upon a sealed instrument. 

Sec. 114. Within six years : six years. 

1. An action upon a contract obligation or liability, express or im- 
plied, excepting those mentioned in Section one hundred and thirteen. 

2. An action upon a liability created by statute, other than a penalty 
or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining or injuring any goods or chattels, 
including actions for the specific recovery of personal property. 

5. An action for criminal conversation, or for any other injury to the 
person or rights of another, not arising on contract, and not hereinafler 
enumerated. 

6- An action for relief on the ground of fraud, in cases which hereto- 
fore were solely cognizable by the Court of Chancery, the cause of action 
in such case not to be deemed to have accrued until the discovery by the 
aggrieved party of the facts constituting the fraud. 

Sec. 115. Within three years: Three years. 

1. An action against a Sheriff, Coroner or Constable, upon a liability 
incurred by the doing of an act in his official capacity, and in virtue of 
his office, or by the omission of an official duty, including the non-pay- 
ment of money collected upon im execution. But this Section shall not 
apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, where the 
57 
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A. D. 1870. action is given to the paxty aggrieved, or to each party and the Sta^ 
^^■"■"Y'""*^ except where the statute imposing it prescribes a different limitation. 
Two years. Sec. 116. Within two years : 

1. An action for libel, slander, assault, battery or false imprisonm^ 

2. An action upon a statute, for a forfeiture or penalty to the State. 
One year. Sec. 117- Within one year: 

1. An action against a Sheriff or other officer, for the escape of a pif- 
oner arrested or imprisoned on civil process. 
Action iii>on Seo. 118. In an action brought to recover a balance due upon a niuto4 
eount^^^* ^^ ^P®^ *^^ current account, where there have been reciprocal demands W 
tween the parties, the cause of action shall be deemed to have accruel 
from the time of the last item proved in the account on either side. 
Sec. 119. An action upon a statute, for a penalty or forfeiture given, 
penalties, Ac. in whole or in part, to any person who will prosecute for the same, musl 
be commenced within one year after the commission of the offence ; aad 
if the action be not commenced within the year by a private party, it 
may be commenced within two years therafter, in behalf of the State, 
by the Attorney-General or the ^licitor of the Circuit where the offence 
was committed. 
Actions for ^^^' ^'^^' "^ action for relief not hereinbefore provided for must be 
other reUof. commenced within ten years aftelr the cause of action shall have ac- 
crued. 
Actions by ^^' ^^^' '^^ limitations prescribed in this chapter shall apply to ao- 
the state. tions brought in the name of the State, or for its benefit, in the same 
manner as to actions by private parties. 



CHAPTER IV. 

GENERAL PBOVISIONS AS TO THE TIME OF GOMMENOINa AGTIONB. 

Sec. 122. When action deemed commenced. 

123. Exception, defendant out of State. 

124. Exception as to person under disabilities. 

125. Death of person entitled before limitation expires.. 

126. Suits by aliens. 

127. Where judgment reversed. 

128. Stay of action by injunction, Ac. 

129. Disability must exist when right accrued. 

130. Two or more disabilities. 

131. This title, when not to apply. 

132. The like. 

133. New promise must be in writing. 

When action ^EC 122. An action is commenced as to each defendant when the sum- 
deemed com- mons is served on him, or on a co-defendant, who is a joint contractor, or 
menced. otherwise united in interest with him. An attempt to commence an action 

is deemed equivalent to the commencement thereof, within the meaning 
of this titie, when the summons is delivered, with the intent that it sh&U 
be actually served, to the Sheriff or other officer of the County in which 
the defendants or one of them usually or last resided ; or, if a corpora* 
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tion be defendant, to the Sheriff or other officer of the County in which -^^ ^- ^^®- 
such corporation was established by law, or where its general business *""*"v-^^ 
was transacted, or where it kept an office for the transaction of business. 

Skc. 123. If, when the cause of action shall accrue against any person, ^eff^dSSt^^ut 
he shall be out of the State, such action may be commenced within the of Stote.'^ ^^ 
terms herein respectively limited, after the return of such person into 
this State ; and if, after such cause of action shall have accrued, such 
person shall depart from and reside out of this State, or remain continu- 
ously absent therefrom for the space of one year or more, the time of his 
absence shall not be deemed or taken as any part of the time limited for 
the commencement of such action. 

8£C. 124. Jf a person entitled to bring an action mentioned in the Exceptions, 
last chapter, except for a penalty or forfeiture, or against a Sheriff or Suabuities.^^ 
other officer, for an escape, be at the time the cause of action accrued, 
either, 

1. Within the age of twenty-one years; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge ; or, in execution under the sen- 
tence of a criminal Court, for a term less than his natural life; the time 
of such disability is not a part of the time limited for the commencement 
of the action ; except that the period within which the action must be 

I brought cannot be extended more than five years by any such disability, 
except infancy ; nor can it be so extended in any case longer than one 
f year after the disability ceases. 

) Sec. 125. K a person entitled to bring an action die before the expira- Death of pe^ 
tion of the time limited for the commencement thereof, and the cause of before^iimitV 
action survive, an action may be commenced by his representatives, after ^^^^ expires. 
the expiration of that time, and within one year from his death. If a 
person against whom an action may be brought die before the expiration 
of the time limited for the commencement thereof, and the cause of action 
survive, an action may be commenced against his executors or adminis- 
trator after the expiration of that time, and within one year after the 
issuing of letters testamentary or of administration. 

Sec. 126. When a person shall be an alien subject or citizen of a Action of au- 
country at war with the United States, the time of the continuance of the ®^* 
war shall not be part of the period limited for the commencement of the 
action. 

Sec. 127. If an action shall be commenced within the time prescribed Where jude- 
therefor, and a judgment therein be reversed on appeal, the plaintiff, or, S"*^ ^evei-a- 
if he die and the cause of action survive, his heirs or representatives, ' 
may commence a new action within one year after the reversal. 

Seo. 128. When the commencement of an action shall be stayed by TimeofBtay 
injunction or statutory prohibition, the time of the continuance of the J^yinjunctiou, 
mj unction or prohibition shall not be part of the time limited for the 
commencement of the action. 

Sec. 129. No person shall avail himself of a disability, unless it 'Disai)Uity— 
existed when his right of action accrued. ^^^ available. 

Sec. 130. When two or more disabilities shall co-exist at the time the ^^^^^^^^ 
right of action accrues, the limitation shall not attach until they all be * ®®* ' 
removed. ^^^ ^^^^ 

Sec. 181. This title shall not affect actions to enforce the payment of Ac ' ' 
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A. B. 1870. |^Q2s, notes, or other evidenceB of debt, isBued by moneyed corporations, 
^'"^■v-"^ or issued or put in circulation as money. 

Sec. 132. Thb title shall not affect actions against Directors or stock- 
to ^affect^^c^ holders of a moneyed corporation, or banking associations, to recov^ a 
tiona against penalty or forfeiture imposed, or to enforce a liability created by law; 
stockholder? but such actions must be brought within six years after the discovery, by 
the aggrieved party, of the facts upon which the penalty or forfeiture 
attach^, or the liability was created. 
Acknowi- ^^^' ^^^' ^^ acknowledgment or promise shall be sufficient evidence 
edgment or of a new or continuing contract, whereby to take the case out of the 
must?emAde opeiation of this title, unless the same be contained in some writing 
in writing, signed by the party to be charged thereby ; but this Section shall not 
alter the effect of any payment of principal or interest 



TITLE III. 

PARTIES TO CIVIL ACTIONS. 

Sec. 134. Party in interest to sue. Action by grantee of land held 

adversely. 

135. Assignment of thing in actioti. 

136. Actions by executor, trustee, &c. 

137. Actions by and against married women. 

138. Infants, actions by and against. 

139. Guardian, how appointed. 

140. Who may be plamtiffs. 

141. Who may be defendants. 

142. One or more may sue or defend for all. 

143. One action against the different parties to bills and notes. 

144. Action, when not to abate. 

145. Court to decide controversy, &c. Interpleading. 

Sec. 134. Every action must be prosecuted in. the name of the real 
Action to be party in interest, except as otherwise provided in Section one hundred 
inte^st!^ aS- ^^^ thirty-six ; but this Section shall not be deemed to authorize the aa- 
tion by grai^ signment of a thing in action not arising out of contract. But an ao- 
beld advise- tion may be maintained by a grantee of land in the name of the grantor, 
^y* or his or her heirs or legal representatives, when the grant or grants are 

void bv reason of the actual possession of a person claiming under a 
title adverse to that of the grantor at the time of the delivery of the 
grant, and the plaintiff shall be allowed to prove the facts to bring the 
case within this provision. 
Sec. 135. In the case of an assignment of a thing in action, the action 
Assignment by the assignee shall be without prejudice to any set-off or other defence 
actfon. ^ ^^ existing at the time of, or before notice of, the assignment ; but this Sec- 
tion shall not apply to a negotiable promissory note or bill of exchange, 
transferred in good faith, and upon good consideration, before due. 
Sec. 136. An executor or administrator, a trustee of an express trust, 
Action bv 62-- or a person expressly authorized by statute, ma;^ sue, without joining 
tee,*^c. ^^^ with him the person for whose benefit the action is prosecuted. A trus- 
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tee of an express trusty mthin the meaning of this Section, shall be con- ^ i>.i87o. 
strued to include a person with whom or in whose name a contract is ^'— y— "^ 
made for the benefit of another. 

Sbc. 137. When a married woman is a party, her husband must be against^ma^ 
joined with her, except that, ™d woman. 

1. When the action concerns her separate property, she may sue or be 
Bued alone : Provided, That neither her husband nor his property shall 
be liable for any recovery against her in any such suit, but judgment * 
may be enforced bv execution against her sole and separate estate m the 
same manner as if she were sole. 

2. When the action is between herself and her husband, she may sue 
or be sued alone ; and in no case need she prosecute or defend by a guar- 
dian or next friend. 

Sec. 138. When an infant is a party, he must appear by guardian, who infant to ap- 
may be appointed by the Court in which the action is prosecuted, or by gSS."^^ ^"''''" 
a Judge thereof, or a Probate Judge. 

Sec. 139. The guardian shall be appointed as follows : ^^uanUan^* 

1. When the infant is plaintiff, upon the application of the infant, if ^ ^^^^ 
he be of the age of fourteen years ; or, if under that age, upon the appli- 
cation of his general or testamentary guardian, if he has any, or of a rel- 
ative or friend of the infemt ; if made by a relative or friend of an in- 
fant, notice thereof must first be given to such guardian, if he has one ; 

if he has none, then to the person with whom such infant resides. 

2. When the infant is defendant, upon the application of the infant, if 
he be of the age of fourteen years, and apply within twenty days after 
service of the summons. If he be under the age of fourteen, or neg- 
lect so to apply, then upon the application of any other party to the ac- 
tion, or of a relative or friend of the infant, after notice of such appli- 
cation being first given to the general or testamentary guardian of such 
infant, if he has one within this State ; if he has none, then to the in- 
fant himself, if over fourteen years of age, and within the State ; or, if 
under that age, and within the State, to the person with whom such in- 
fant resides. And in actions for the partition of real property, or for the 
foreclosure of a mortgage or other instrument, when an infant defendant 
resides out of this State, or is temporarily absent therefrom, the plaintiff 
may apply to the Court in which the action is pending, at any stated or 
special term thereof, and will be entitled to an order designating some 
suitable person to be the guardian for the infant defendant, for the pur- 
poses of the action, unless the infant defendant, or some one in his be- 
half, within a number of days after the service of a copy of the order, 
which number of days shall be in the said order specified, shall procure 
to be appointed a guardian for the said infant, and the Court shall give 
special directions in the order for the manner of the service thereof, which 
may be upon the infimt. 

And in case an infismt-defendant having an interest in the event of the 
action shall reside in any State with which there shall not be a regular 
communication by mail, oh such fact satisfisictorily appearing to the 
Court, the Court may appoint a guardian ad litem for such absent in- 
fant party, for the purpose of protecting the right of such infant in said 
action, and on such guardian ad litem process, pleadings and notices in 
the action may be served in the like manner as upon a party residing in 
this State. 
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A^. 1870.^ gjB(j^ 140, ^11 persons having an interest in the subject of the action, 
^'*""^^'"*^ and in obtaining the relief demanded, may be joined as plaintifOs, exc^t 
piStiffa? ^^ ^ otherwise provided in this title. 

Sec. 141. Any person may be made a defendant who has or claims an . 

dT^d *t ^ iiiterest in the controveray adverse to the plaintiff, or who is a necessary 

^ ^ ' party to a complete determination or settlement of the questions involved 

therein ; and in an action to recover the possession of real estate, the 

landlord and tenant thereof may be joined aa defendants ; and any person 

claiming title or a right of possession to real estate may l>e made 

^ parties plaintiff or defendant, as the case may require, to any such 

actions. 

Bbc. 142. Of the parties to the action, those who are united in interest 

loia'd^^A*^^^ must be joined as plaintiffi or defendants; but if the consent of any one 

* * who should have been joined as plaintiff cannot be obtained, he may be 

made a defendant, the reason thereof being stated in the complaint ; and 

when the question is one of a common or general interest of many pe^ 

sons, or when the parties are very numerous and it may be impracticable 

to bring them all before the Court, one or more may sue or de&nd for the 

benefit of the whole. 

Sec. 143. Persons severally liable upon the same obligation or instru- 
ment, including the parties to bills of exchange and promissory notes, maj 
all, or any of uiem, be included in the same action, at the option of the 
plaintiff. 
8ec. 144. No action shall abate by the death, marriage, or other dis- 
su?ts.^ Action ability of a party, or by the transfer of any interest therein, if the cause 
when not to of action survive or continue. In case of death, marriage, or other disa- 
bility of a party, the Court, on motion, at any time within one year 
thereafter, or afterwards, on a supplemental complaint, may allow the 
action to be continued by or against his representative or successor in in- 
terest In case of any other transfer of interest, the action shall be con- 
tinued in the name of the original party, or the Court may allow the per- 
I son to whom the transfer is made to be substituted in the action. 

After a verdict shall be rendered in any action for a wrong, such action 

shall not abate by the death of any party, but the case shall proceed 

thereafter in the same manner as in cases where the cause of action now 

survives by law. 

L At any time after the death, marriage, or other disability of the party 

[ plaintiff, the Court in which an action is pending, upon notice to such 

i persons as it may direct, and upon application of any person aggrieved, may, 

I in its discretion, order that the action be deemed abated, unless the same 

I be continued by the proper parties, within a time to be fixed by the 

Court, not less than six months nor exceeding one year from the grant- 
ing of the order. 
OEO. 145. The Court may determine any controversy between the par 
determine^a *^®^ before it, when it can be done without prejudice to the rights of 
\ controversy, others, or by saving their rights ; but when a complete determination of 

^' the controversy cannot be had without the presence of other parties, the 

Court must cause them to be brought in. And when, in an action for 
the recovery of real or personal property, a person not a party to the ac- 
tion, but having an interest in the subject thereof, makes application to 
the Court to be made a party, it may order him to be brought in by the 
proper amendment. 



OF SOUTH CAROLINA. 453 
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A defendant against whom an action is pending upon a contract, or for ^' ^* ^^^ 
specific, real, or personal property, may at any time before answer, upon ^*— ^v-*-^ 
a!ffidavit that a person not a party to the action, and without collusion by interpleader. 
him, makes against him a demand for the same debt or property, upon 
due notice to such person and the adverse party, apply to the Court for 
an order to substitute such person in [his place, and discharge him from 
liability to either party, on his depositing in Court the amount of the 
debt, or delivering the property or its value to such person as the Court 
may direct ; and die Court may, in its discretion, make the order. 



TITLE IV. 

OP THE PLACE OF TRIAL OP CIVIL ACTIONS. 

Sec. 146. Actions to be tried where subject-matter situated. 

147. Actions to be tried where cause of action arose. 

148. Actions to be tried where the parties reside. 

149. Changing place of trial. 

Sec. 146. Actions for the following causes must be tried in the County Actions to be 
in which the subject of the action, or some part thereof, is situated, sub- gu^ect^maS 
ject to the power of the Court to change the place of trial, in the cases ter situated, 
provided by statute : 

1. For the recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such right or interest, and for 
injuries to real property; 

2. For the partition of real property; 

3. For the foreclosure of a mortgage of real property; 

4. For the recovery of personal property distrained for any cause. 

Sec. 147. Actions for the following causes must be tried in the County Action to be 
where the cause, or some part thereof, arose, subject to the like power of ^use of t^ 
the Court to change the place of trial, in the cases provided by statute : t*on arose. 

1. For the recovery of a penalty or forfeiture imposed by statute, ex- 
cept that, when it is imposed for an offence committed on a lake, river, or 
other stream of water, situated in two or more Counties, the action may 
be brought in any County bordering on such lake, river, or stream, and 
opposite to the place where the offence was committed ; 

2. Against a public officer, or person specially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person 
who, by his command pr in his aid, shall do anything toudiingthe duties 
of such officer. 

Sec. 148. In all otY^r cases the action shall be tried in the County in Action to be 
which the parties, or any of them, shall reside at the commencement of parties reside 
the action ; or, if none of the parties shall reside in the State, the same 
may be tried in any County which the plaintiff shall designate in his com- 
plamt| subject, however, to the power of the Court to change the place of 
trial, in the cases provided by statute. 

Sec. 149. If the County designated for that purpose in the complaint 1^^*^??^]^?/ 
be not the proper County, the action may, notwithstanding, be tried ^^^^ 
therein, unless the defendant, before the time for answering expire, do- 
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A. D. 1870. mand, in writing, that the trial be had in the piop^ County, and the 
place of trial be thereupon changed by consent of parties, or by order of 
the Court, as is provided in this Section. 
The Court may change the place of trial in the following cases : 

1. When the County designated for that purpose in the complaint is 
not the proper County ; 

2. When there is reason to believe that an impartial trial cannot be 
had therein ; 

3. When the convenience of witnesses and the ends of justice would 
be promoted by the change. 

When the place of trifu is changed, all other proceedings shall be had 
in the County to which the place of trial is cnanged, imless otherwise 
provided by the consent of the parties, in writing, duly filed, or order of 
the Court ; and the papers shall be fil^ or transferred accordingly. 



TITLE V. 

MANNER OF COMMENOINO CIVIL ACTIONS. 

Sec. 150. Actions, how commenced. 

151. Summons, requisites of. 

152. Notice to be inserted in summons. 

153. Complaint need not be served with summons. 

154. Defendant unreasonably defending. 

155. Notice of lis pendens. 

156. Service of summons. 

157. Return of summons. 

158. Publication of summons. 

159. Proceedings when part only of defendants served — ^partncrs. 

160. When service by publication complete. 

161. Proof of service. 

162. When jurisdiction of action acquired. 

Action, how Sec. 150. Civil actions in the Courts of Record of this State shall be 
commenced, commenced by service of a summons. 

snmmons— ^^^' ^^^' ^^® summons shall be subscribed by the plaintiff or his at- 
requisitea of. tomey, and directed to* the defendant, and shall require him to answer 
the complaint, and serve a copy of his answer on the person whose name 
is subscribed to the summons, at a place within the State, to be therein 
specified, in which there is a post office, within twenty days after the ser- 
vice of the summons, exclusive of the day of service. 
Summons— Sec. 152. The plaintiff shall also insert in the summons a notice, in 
?^erted%i?^ substance as follows : 

1. In an action arising on contract, for the recovery of money only, 
that he will take judgment for a sum specified therein, if the defendant 
fail to answer the complaint in twenty days after the service of the sum- 
mons. 

2. In other actions, that if the defendant shall fail to answer the com- 
plaint witiiin twenty days after the service of the summoni^ the plaintiff 
will apply to the Court for the relief demanded in the complaint. 
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Sbo. 153, A copy of the complaint need not be served with the sum- A.D.i87a. 
mens. In such case, the summons must state where the complaint is or ^-— *v-^-^ 
will be filed ; and if the defendant, within twenty days thereafter, causes compSfnt. ^^ 
notice of appearance to be given, and, in person or by attorney, demands, 
in writing, a copy of the complaint, specifying a place within the State 
where it may be served, a copy thereoi must, within twenty days thereaf- 
ter, be served accordingly ; and after such service, the defendant has 
twenty days to answer ; but only one copy need be served on the same 
attorney. 

Sec. 154. In the case of a defendant against whom no personal claim Notice of 
is made, the plaintiff may deliver to such defendant, with the summons, Ji^mf^'^*^'^^ 
a notice subscribed by the plaintiff or his attorney, setting forth the gen- 
eral object of the action, a brief description of the property affected by 
it, if it affects specific real or personal property, and that no personal 
claim is made against such defendant, in which case no copy of the com- 
, plaint need be served on such defendant, unless, within the time for an- 
swering, he shall, in writing, demand the same. If a defendant on whom 
such notice is served unreasonably defend the action, he shall pay costs 
to the plaintiff. 

Sjsc. 155. In an action affecting the title to real property, the plaintiff. Notice of lis 
at the time of filing the complaint, or at any time afterwards, or when- p®'^^*®'^* 
; ever a warrant of attachment, under chapter four of title seven, part 
I second, of this C!ode, shall be issued, or at any time afterwards, the plain- 
' tiff, or a defendant, when he sets up an affirmative cause of action in his 
'm answer and demands substantive relief, at the time of filing his answer, 
or at any time aftierwards, if the same be intended to affect real estate, may 
file with the Clerk of each County in which the property is situated a notice 
of the pendency of the action, containing the names of the parties, the object 
of the action, and the description of the property in that County affected 
thereby ; and if the action be for the foreclosure of a mortgage, such 
notice must be filed twenty days before judgment, and must contain the 
date of the mortgage, the parties thereto, and the time and place of re- 
cording the same. From the time of filing only shall the pendency of 
the action be constructive notice to a purchaser or incumbrancer of the 
property affected thereby ; and every person whose conveyance or incum- 
brance is imbsequently executed or subsequently recorded shall be deemed 
a subsequ^t purchaser or incumbrancer, and shall be bound, by all pro- 
ceedings taken after the filing of such notice, to the same extent as if he 
were made a party to the action. For the purposes of this Section, an 
action shall be deemed to be pending from the time of filing such notice : 
Provided, however. That such notice shall be of no avail, unless it shall 
be followed by the first publication of the summons, or an order therefor, 
or by the personal service thereof on a defendant within sixty days after 
such filing. And the Court in which the said action was commenced may, 
in its discretion, at any time aft^r the action shall be settled, discontinued 
or abated, as is provided in Section number one hundred and forty- 
four, on application of any person aggrieved, and on good cause shown, 
and on such notice as shall be directed or approved by the Court, 
order the notice authorized by this Section to be cancelled of record by 
the Clerk of any County in whose office the same may have been filed or 
recorded ; and such cancellation shall be made by an indorsement to that 
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A. D. 1870. effect on the margin of the record, which shall refer to the order, and for 
^"■"^v-^*^ which the Clerk shall be entitled to a fee of twenty-five cents. 

Sec. 156. The summons may be served by the Sheriff of the County 

by^wiSm serl where the defendant may be found, or by any other person not a party to 

Ted. the action. The service shall be made, and the summons returned, with 

proof of the service, ^to the person whose name is subscribed thereto, with 

all reasonable diligence. The person subscribing the summons may, at 

his option, by an endorsement on the summons, fix a time for the service 

thereof, and the service shall then be made accordingly. 

Sec. 157. The summons shall be served by delivenng a copy thereof 

Service of /► n ■' & m-j 

summons. as lOilOWS : 

1. If the suit be against a corporation, to the president or other head 
of the corporation, secretary, casnier, treasurer, a director, or managing 
agent thereof; but such service can be made in respect to a foreign corpo- 
ration only when it has property within this State, or the cause of action 
arose therein, or where such service shall be made within this State person- 
ally upon the president, cashier, treasurer, or secretary thereof. 

2. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother or guardian ; or, if there be 
none within the State, then to any person having the care and control of 

. such minor, or with whom he shall reside, or in whose service he shall be 
empl^ed. 

3. if against a person judicially declared to be of unsound mind, or 
incapable of conducting his own affairs in consequence of habitual 
drunkenness, and for whom a committee or guardian has been appointed, 
to such committee or guardian and to the defendant personally. 

4. In all other cases, to the defendant personally. 

Sec. 158. Where the person on whom the service of the summons is to 
pubUcation?^ ^ made cannot, after due diligence, be found within the State, and that 
fact appears by affidavit to uie satisfaction of the Court or a Judge 
thereof, or of the Probate Judge of the County where the trial is to be 
had, and it in like manner appears that a cause of action exists against 
the defendant in respect to whom the service is to be made, or that he is a 
proper party to an action relating to real property in this State, such 
Court or Judge may grant an order that the service be made by the 
publication of a summons in either of the following cases : 

1. Where the defendant is a foreign corporation, has property within 
the State, or the cause of action arose therein ; 

2. Where the defendant, being a resident of this State, has departed 
therefrom, with intent to defraud his creditors, or to avoid the service of 
a summons,, or keeps himself concealed therein wi1;h the like intent ; 

3. Where he is not a resident of this State, but has property therein, 
and the Court has jurisdiction of the subject of the action ; 

4. Where the subject of the action is real or personal property in this 
State, and the Defendant has or claims a lien or interest, actual or con- 
tingent, therein, or the relief dematided consists, wholly or partly, in ex- 
cluding the Defendant from any interest or lien therein ; 

5. Where the action is for divorce, in the cases prescribed by law. 
The order must direct the publication to be made in two newspapers, 

to be designated as most likely to give notice to the person to be served, 
and for such length of time as may be deemed reasonable, not less than 
once a week for six weeks. In case of publication, the Court or Judge 
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must alBO direct a copy of the sammons and complaint to be forthwith '^* ^> ^^^* 
deposited in the post office, directed to the person to be served, . at his ^^■'"v"'*^ 
place of residence, unless it appear that such residence is neither known 
to the party making the application, nor can with reasonable diligence 
be ascertained by him. When publication is ordered, personal service of 
a copy of the summons and complaint, out of the State, is equivalent to 
pubUcation and deposit in the post office. 

The Defendant against whom publication is ordered, or his representa- 
tives, on application and sufficient cause shown at any time before judg- 
ment, must oe allowed to defend the action ; and, except in an action for 
divorce, the Defendant against whom publication is ordered, or his rep- 
resentatives, may, in like manner, upon ^ood cause shown, be allowed to 
defend after judgment, or at any time within one year after notice there- 
of, and within seven years after its rendition, on such terms as may be 
just ; and if the defence be successful, and the judgment or any part 
thereof have been collected, or otherwise enforced, such restitution may . ^ 

thereupon be compelled as the Court directs ; but the title to property 
sold under such judgment to a purchaser in good faith shall not be 
thereby affected. And in all cases where publication is made, the com- 
plaint; must be first filed, and the summons, as published, must state the 
time and place of such filing. 

In actions for the foreclosure of mortgages on real estate, already in- 
stituted, or hereafter to be instituted, if any party or parties having any 
= interest in or lien upon such mortgaged, premises are unknown to the 
V Plaintiff, and the residence of such party or parties cannot, with reason- 
f able diligence, be ascertained by him, and such fact shall be made to ap- 
j pear, by affidavit, to the Court, or to a Judge thereof, where the trial is 
to be had, such Court or Judge may grant an order that the summons be 
served on such unknown party or parties by publishing the same for six 
weeks, once in each week successively, in a newspaper printed in the 
County where the premises are situated, which publication shall be equi- 
valent to a personal service on such unknown pfui^y or parties. 

Sec. 159. Where the action is against two or more Defendants, and joint and se- 
the summons is served on one or more of them, but not on all of them, I^JJrtnera^™ 
the Plaintiff may proceed as follows : 

1. If the action be against Defendants jointly indebted upon con- 
tract, he may proceed against the Defendant served, unless the Court 
otherwise direct; and if he recover judgment, it may be entered against 
all the Defendants thus jointly indebted, so &r only as that it may be en- 
forced against the joint property of all and the separate property of the 
Defendants served, and, if they are subject to arrest, against the persons, 
of the Defendants served ; or, 

2. If the action be against Defendants severally liable, he may proceed 
against the Defendants served in the same manner as if they were the 
only Defendants. 

3. If all the Defendants have been served, judgment may be taken 
against any or either of them severally, where tlie rlaindff would be en- 
titled to judgment against such Defendant or Defendants, if the action 
had been against them or any of them alone. 

4. If the name of one or more partners shall, for any cause, have been 
omitted in any action in which judgment shall have passed against the 
Defendants named in the summons, and such omission shall not have 
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A. D. 1870. i^^Q pleaded in sucli action, the Plaintiff, in case the judgment therein 
^^~>^'***^ shall remain unsatisfied, may by action recover of such partner separatdj, 
upon proving his joint liability, notwithstanding he may not have been 
named in the origmal action ; but the Plaintiff shall have satisfaction of 
only one judgment rendered for the same cause of action. 
When seryice ^^^* ^^* ^^ ^^^ cases mentioned in Section one hundred and iiily- 
oompieie. eight, the service of the summons shall be deemed complete at the expi- 
ration of the time prescribed bj the order for publication. 
Sec. 161. Proof of the service of the summons, and of the complaint 
Yice!^ ^ ^^' or notice, if any, accompanying the same, must be as follows : 

1. If served by the Sheriff, his certificate thereof; or, 

2. If by any other person, his afiSidavit thereof; or, 

3. In case of publication, the affidavit of the printer, or his foreman, 
or principal clerk, showing the same, and an affidavit of a deposit of a 
copv of the summons in the post office, as required by law, if the same 
shall have been deposited ; or, 

4. The written admission of the Defendant. 

In case of service otherwise than by publication, the certificate, affida- 
vit or admission must state the time and place of tJie service. 

Sec. 162. From the time of the service of the summons in a civil ac- 

jurisdicUoxL ^^^^ q^ ^j^^ allowance of a provisional remedy, the Court is deemed to 

have acquired jurisdiction, and to have control of all the subsequent 

Appearance, proceedings. A voluntary appearance of a Defendant is equivalent to 

personal service of the summons upon him. 



TITLE VI. 

OF THE PLEABINQS IN CIVIL ACTIONS. 

Chapter I. The complaint. 
II. The demurrer. 

III. The answer. 

IV. The renly. 

V. Generai rules of pleading. 
VI. Mistakes and amendments. 



CHAPTER I. 

THE COMPLAINT. 

Sec. 163. Forms of pleading. 

164. Complaint. 

165. Complaint, what to contain. 

Sec. 163. All the forms of pleading heretofore existing are abolished ; 
pieadSgl"* ^ ^^^f hereafter, the forms of pleading in civil actions in Courts of Record, 
' and the rules by which the sufficiency of the pleadings is to be dete^ 
mined, are those prescribed by this Act. 
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Sec. 164. The fint pleading on the part of the Plaintiff is the com- ^ ^* i^^o- 
plaint. V— ^y-*-^ 

Sec. 166. The complaint shall contain: complaint. 

1. The title of the cause, specifying the name of the Court in which the complaint— 
action is brought, the name of the 0)unty in which the Plaintiff desires ^at to con- 
the trial to be had, and the names of the parties to the action — ^Plaintiff 

and Defendant. 

2. A plain and concise statement of the facts constituting a cause of 
action, without unnecessary repetition. 

3. A demand of the relief to which the Plaintiff supposes himself en- 
titled. If the recovery of money be demanded, the amount thereof shall 
be stated. 



Ohapter il 

I 

TH£ DBMUBRER. 

Sec. 166. Defendant to demur or answer. 

167. When the defendant may demur. 

168. Demurrer, what to specify. 

169. How to proceed if complaint be amended. 

170. Objection not appearing on complaint. ' 

171. Objection, when waived. 

Sec. 166. The only pleading on the part of the defendant is either a Defendant to 
demurrer or an answer. . It must be served within twenty days after the g^^r^' ^^ ^' 
service of the copy of the complaint. 

Sec. 167. The defendant may demur to the complaint when it shall when defemi- 
appear upon the face thereof, either — mur,"^*^ ^ 

i. That the Court has no jurisdiction of the person of the defendant, 
or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue; or, 

3. That there is another action pending between the same parties, for 
the same cause ; or, 

4. That there is a defect of parties, plaintiff or defendant; or, 

5. That several causes of action have been improperly united ; or, 

6. That the complaint does not state facts sufficient to constitute a 
cause of action. ' 

Sec. 168. The demurrer shall distinctly specify the grounds of objec- The Demur- 
tion to the complaint. Unless it do so, it may be disregarded. It may ^er must spo- 
be taken to the whole complaint or to any of the alleged causes of action of objection.^ 
stated therein. / 

Sec. 169. If the complaint be amended, a copy thereof must be served How to pro- 
on the defendant, who must answer it within twenty dajs, or the plaintiff, piShit amenSi 
upon filing with the Clerk, on due proof of the service, and of the de- ^^ 
fendant's (Hnission, may proceed to obtain judgment, as provided by Sec- 
tion two hundred and sixty-nine ; but where an application to the Court 
for judgment is necessary, eight days' notice thereof must be given to the 
defend^t. 
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A^. 187©. g^o^ i7Q^ When any of the matters enumerated in Section one hnn- 
^""v-*^ dred and sixty-eeven ao not appear upon the face of the complaint, the 

a^peaJiSg"'o''n objection may be taken bv answer. 

complaint. g^c. 171. If no such objection be taken either by demurrer or answer, 

Objection— the defendant shall be deemed to have waived the same, excepting only 

waivedr™^** the objection to the jurisdiction of the Court, and the objection that the 
complaint does not state facts sufficient to constitute a cause of action. 



CHAPTER m. 

THE AN8WEB. 

Sec. 172. Answer, what to contain. 

173. Counter claim. Several defences. 

174. Demurrer and answer, when allowed. 

175. Sham and irrelevant defences to be stricken out. 

Answer wh t ^*^' ^*^^' '^^ answer of the defendant must contain : 
to conta*in. 1. A general or specific denial of each material allegation of the com- 

plaint controverted by the defendant, or of any knowledge or informa- 
tion thereof sufficient to form a belief. 

2. A statement of any new matter constituting a defence or counter 
claim, in ordinary and concise language, without repetition. 
Connter ^^^' ^^^* '^^ countcr claim mentioned in the last Section must be one I 
claim. Sever- existing in favor of a defendant, and against a plaintiff, between whom a 
ai defences. ^ geyeral judgment might be had in the action, and arising out of one of 
the following causes of action: 

1. A cause of action arising out of the contract or transaction set forth 
in the complaint as the foundation of the Plaintiff's claim, or connected 
with the subject of the action. 

2. In an action arising on contract, any other cause of action arising 
also on contract, and existing at the commencement of the action. 

The Defendant may set forth bv answer as many defences and counter 
claims as he may have, whether they be such as have been heretofore de- 
nominated legal or equitable, or both. They must each be separately 
stated, and refer to the causes of action which they are intended to an- 
swer, in such manner that they mav be intelligibly distinguished. 
^^ Sec. 174. The Defendant may demur to one or more of several causes 

and answer, of action Stated in the complaint, and answer the residue. 

Sham and Sec. 175. Sham and irrelevant answers and defences may be stricken 
femJe^^* ^ ^"^ ^^ motiou, aud upon such terms as the Court may, in their discretion, 

stricken out. impose. 



CHAPTER IV. 

THE REPLY. 



Sec. 176. Reply. Demurrer to answer. 

177. Motion for judgment upon answer. 

178. Demurrer to reply. 
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Sec. 176. When the answer contains new matter constituting a conn- '^- ^- ^^^* 
ter claim, the Plaintiff may, within twenty days, reply to such new mat- ^— *n^-*-' 
ter, denying generally or specifically each allegation controverted by ^®P^y- 
him, or any knowledge or information thereof snmcient to form a belief; 
and he may allege, in ordinary and concise language, without repetition, 
any new matter not inconsistent with the complaint, constituting a de- 
fence to such new matter in the answer ; and the Plaintiff may in all cases Demnrrerto 
demur to an answer containing new matter, where, upon its face, it does *^**^®'^- 
not constitute a counter claim or defence ; and the Plaintiff may demur to 
one or more of such defences or counter claims, and reply to the residue 
of the counter claims. 

And in other cases, where an answer contains new matter constituting 
a defence by way of avoidance, the Court may, in its discretion, on the 
Defendant's motion, require a reply to such new matter ; and in that 
case the reply shall be subject to the same rules as a reply to a counter 
claim. 

! Sec. 177. If the answer contain a statement of new matter constituting 3'*^**^'l ^^^ 
a counter claim, and the Plaintiff fail to reply or demur thereto within ^swer." 
the time prescribed by law, the defendant may move, on a notice of not 
less than ten days, for such judgment as he is entitled to upon such state- 
ment ; and if the case require it, a writ of inquiry of damages may be 
issued. 

i Sbc. 178. If a reply of the Plaintiff to any defence set up by the an- re^™^™'*® 

. swer of the Defendant be insufficient, the Defendant may demur thereto, 

/ and shall state the grounds thereof. 



CHAPTER V. 

GENERAL RULES OF PLEADING. 

Sec. 179. Pleadings to be subscribed and verified. 

180. Pleadings, how verified. 

181. How to state an account in pleading. 

182. Pleadings to be liberally construed. 

183. Irrelevant or redundant matter to be stricken out, and in- 

definite matter made more definite. 

184. Judgpaent, how to be pleaded. 

185. Conditions precedent, how to be pleaded. 

186. Private statutes, how to be pleaded. 

187. Libel and slander, how stated in complaint 

188. Answer in such cases. 

189. Answer in actions to recover property distrained for damage. 

190. What causes of action may be joinM. 

191. Allegation not denied, when to be deemed true. 

Sec. 179. Every pleading in a Court of Record must be subscribed by pieadings, to 
the party or his attorney ; and when any pleading is verified, every subse- ^^ verm^^ 
quent pleading, except a demurrer, must be verified also. 

Sec. 180. The verification must be to the effect that the same is true Pieadiniars— 
to the knowledge of the person making it, except as to those matters ^^^ vermed. 
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Items of ac- 
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how Implead- 
ed. 



Conditions 

grecedent — 
ow pleaded. 



stated on inforniation and belief, and, as to those matters, he believes it 
to be true ; and must be by the affidavit of the party, or, if there be sev- 
eral parties united in interest, and pleading together, b^ one at least of 
such parties acquainted with the facts, if su<m piurty be within the County 
where the attorney resides, and capable of making the affidavit The 
affidavit may also be made by the agent or attorney, if the action or de- 
fence be founded upon a written instrument for the payment of money 
only, and such instrument be in the possession of the aeent or attorney, 
or if all the material all^ations of tiie pleading be within the ])ereK>nal 
knowledge of the agent or attorney. When the pleading is verified by 
any other person than the party, he shall set forth in the affidavit his 
knowledge, or the grounds of his belief on the subject, and the reasons 
why it is not made by the party. When a corporation is a party, the 
verification may be made by any officer thereof; and when the State, or 
any officer thereof in its behalf, is a party, the verification may be made 
by any person acquainted with the facts. The verification may be omit- 
ted when an admission of the truth of the allegation might subject the 
party to prosecution for felony. And no pleading can be used in a crim- 
inal prosecution a^inst the party, as a proof of a fact admitted or al- 
leged in such pleading : Provided, That tiie verification of any pleading 
in any Court of Record in this State may be omitted in all cases where 
the party called upon to verify would be privileged from testifying as a 
witness to the truth of any matter denied by such pleading. 

Sec. 181. It shall not be necessary for a party to set forth in a plead- 
ing the items of an account therein alleged ; but he shall deliver to the 
adverse party, within ten days after a demand therefor in writing, a copy 
of the account, which, if the pleading is verified, must be verified by his 
own oath, or that of his agent or attorney, if within the personal know- 
ledge of such agent or attorney, to the effect that he believes it to be 
true, or be precluded from giving evidence thereof. The Court, or a 
Judge thereof, may order a " further account,'* when the one delivered 
is defective ; and the Court may, in all cases, order a bill of particulars 
of the claim of either party to be furnished. 

Sec. 182. In the construction of a pleading for the purpose of deter- 
mining its effect, its allegations shall be liberally construed, with a view 
of sutetantial justice between the parties. 

Sec. 183. If irrelevant or redundant matter be inserted in a pleading, 
it may be stricken out, on motion of any persoA aggrieved thereby. 
And when the allegations of a pleading are so indefinite or uncertain 
that the precise nature of the charge or defence is not apparent, the 
Court may require the pleading to be made definite and certain by 
amendment. 

Sec. 184. In pleading a judgment, or other determination of a Court 
or officer of special jurisdiction, it shall not bo necessary to state the 
facts conferring jurisdiction, but such judgment or determination may 
be stated to have been duly given or made. If such allegation be con- 
troverted, the party pleading shall be bound to establish on the trial the 
facts conferring jurisdiction. 

Sec. 185. In pleading the performance of conditions precedent in a 
contract, it shall not be necessary to state the facts showing such perform- 
ance ; but it may be stated generally that the party duly performed all 
the conditions on his part ; and if such allegation be controverted, the 
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party pleading shall be bound to establish, on the trial, the fiicts show* -^ ^- ^^®* 
ing such performance. In an action or defence founded upon an instru- ^*-— v— ^ 
ment for the payment of money only, it shall be sufficient for a party to for ^payment 
give a copy of the instrument, and to state that there is due to him ^f money on. 
thereon from the adverse party a specified sum, which he claims. ^' 

Sec. 186. In pleading a private statute, or a right derived therefrom, private stat- 
it shall be sufficient to relet to such statute hj its title and the day of its ]^^p{eaded ^ 
passage, and the Court shall thereupon take judicial notice thereof. 

Seo. 187. In an action for libel or slander, it shall not be necessary to of ubei and 
state, in the complaint, any extrinsic facts, for the purpose of showing stated in coi^ 
'the application to the plaintiff of the defamatory matter out of which the piaint. 
cause of action arose ; out it shall be sufficient to state generally that the 
same was published or spoken concerning the plaintiff; and if such alle- 
gation be controverted, the plaintiff shall be bound to establish, on trial, 
: that it was so published or spoken. 

Sec. 188. In the actions mentioned in the last Section, the defendant Answer in 
I may, in his answer, allege both the truth of the matter charged as de- such cases. 
> famatory and any mitigating circumstances, to reduce the amount of 
damages ; and, whether he prove the justification or not, he may give, in 
evidence, the mitigating drcumstances. 
Sec. 189. In an action to recover the possession of property distrained i^ action to 
I doing damage, an answer that the defendant, or person by whose com- ^^^S^^Jj^ F*9" 
I mand he acted, was lawfully possessed of the real property upon which Sfstmmed for 
1 the distress was made, and that the pro|>erty distrained was at the time g *^*jf|j<i not 
I doing damage thereon, shall be good, without setting forth the title to set forth title. 
I such real property. 

I Sec. 190. The plaintiff may unite, in the same complaint, several 7^^}^^^^ 
\ causes of action, whether they be such as have been heretofore denomina- be^joined" in 
i ted legal or equitable, or both, where they all arise out of— p^linl;™®*^^"^" 

I 1. The same transaction, or transactions connected with the same sub- 
: ject of action ; or, 

I 2. Contract, express or implied ; or, 

I 3. Injuries with or without force, to person and property, or either ; 
I or, 

I 4. Injuries to character; or, 

I 5. Claims to recover real property, with or without damages for the 
\ withholding thereof, and the rents and profits of the same ; or, 
! 6. Claims to recover personal property, with or witliout damages for the 
I withholding thereof; or, 

7. Claims against a Trustee, by virtue of a contract, or by operation 
I of law. 

I But the causes of action, so united, must all belong to one of these classes, 
\ and, except in actions for the foreclosure of mortgages, must affect all 
the parties to the action, and not require different places of trial, and must 
! be separately stated. In actions to foreclose mortgages, the Court shall 
I have power to adjudge and direct the payment, by the mortgagor, of any 
I residue of the mortgage debt that may remain unsatisfied after a sale of 
I the mortgaged premises, in cases in which the mortgagor shall be person- 
ally liable for the debt secured by such mortgage; and if the mortgage 
debt be secured by the covenant or obligation of any person other than 
the mortgagor, the plaintiff may make such person a party to the action, . 
I and the Court may adjudge payment of the residue of such debt remain- 
59 
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A. D. ina {Qg unsatisfied after a sale of the mortgaged premises against such other 
***">^"'*^ person, and may enforce snchiudgment as in other cases. 

Sec. 191. Every material allegation of the complaint, not controverted 

not^de^e^ ^7 ^^ answer, as nrescribed in S^tion one hundred and seventy-two, and 

when to be every material allegation of new matter in the answer, constituting a 

eeme rue. ^^jj^^j, claim, not controverted by the reply, as prescribed in Section 

one hundred and seventy-six, shall, for purposes of the action, be taken 

as true. But the allegation of new matter m the answer, not relating to 

a counter claim, or of new matter in a reply, is to be deemed controverted 

by the adverse party as upon a direct denial or avoidance, as the caae 

may require. 



CHAPTER VI. 

MISTAKES IN PLEADING, AND AMENDMENTS. 

Sec. 192. Material variances, how provided for. 

193. Immaterial variances, how provided for. 

194. What not to be deemed a variance. 

195. Amendments of course and after demurrer. 

196. Amendments by the Court. 

197. Court may give relief in case of mistake. 

198. Suing a party by a fictitious name. 

199. No error or defect to be r^arded unless it affect substantial 

rights. 

200. Supplemental complaint, answer, and reply. 

Sec. 192. No variance between the allegation in a pleading and the 
ria?*^'**^^*^ proof shall be deemed material, unless it nave actually misled the ad- 
verse party, to his prejudice, in maintaining his action or defence, upon 
the merits. Whenever it shall be alleged that a party has been so mu- 
led, that fact shall be proved to the satisfaction of the Court, and in what 
respect he has been misled; and thereupon the Court may order the 
pleading to be amended, upon such terms as shall be just. 

Sec. 193. Where the variance is not material, as provided in the last 
Immaterial Section, the Court may direct the fact to be found according to the evi- 
variance. dence, or may order an immediate amendment without costs. 

Sec. 194. Where, however, the allegation of the cause of action or 

Failure of defence to which the proof is directed is not proved, not in some particular 

^^^ ' or particulars only, but in its entire scope and meaning, it shall not be 

deemed a case of variance, within the last two Sections, but a failure of 

proof. 

Sec. 195. Any pleading may be once amended by the party of course, 

of'courS Imd without costs, and without prejudice to the proceedings already had, at 

after allow- any time within twenty days after it is served, or at any time before the 

murrer!^ ^®" period for answering it expires; or it can be so amended at any time 

within twenty days after the service of the answer or demurrer to such 

pleading, unless it be made to appear to the Court that it was done for 
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the purposes of delay, and the plaintiff or defendant will thereby lose the ^' ^- ^^^\ 
benefit of a circuit or term for which the cause is or may be noticed ; and 
if it appear to the Court that such amendment was made for such pur- 
pose, the same may be stricken out, and such terms imposed as to the 
Court may seem just. In such case a copy of the amended pleading 
must be served on the adverse party. After the decision of a demurrer, 
either at a general or special term, the Court may, in its discretion, if it 
appear that the demurrer was interposed in good £^th, allow the party to 
plead over upon such terms as may be just If the demurrer be allowed 
for the cause mentioned in the fifth sub-division of Section one hundred 
and sixty-seven, the Court may, in its discretion, and upon such terms as 
may be just, order the action to be divided into as many actions as may 
be necessary to the proper determination of the causes of action therein 
mentioned. 

Sec. 196. The Court may, before or after judgment, in furtherance of Amendment 
justice, and on such terms as may be proper, amend any pleading, process ^ o^^^^r. 
or proceeding, by adding or striking out the name of any party ; or by 
correcting a mistake in the name of a party, or a mistake in any other 
respect ; or by inserting other allegations material to the case ; or, when 
the amendment does not change substantially the claim or defence, by 
conforming the pleading or proceeding to the facts proved. 

Sec. 197. The Court may likewise, in its discretion, and upon such Belief in ca- 
terms as may be just, allow an answer or reply to be made, .or other Act ses of mistake 
to be done, after the time limited by this Act, or, by an order, enlarge 
} such time ; and may also, in its discretion, and upon such terms as may 
be just, at any time within one year after notice thereof, relieve a party 
irom a judgment, order, or other proceeding, taken against him through 
his mistake, inadvertence, surprise, or excusable neglect, and may supply 
an omission in any proceeding; and whenever any proceeding taken oy a 
party fails to conform in any respect to the provisions of this Code, the 
Court may, in like manner, and upon, like terms, permit an amendment 
of such proceeding, so as to make it conformable thereto. 

Sec. 198. When the Plaintiff shall be ignorant of the name of a De- Fictitious 
fendant, such Defendant may be designated in any pleading or proceed- ^^^^ 
ing by any name ; and when bis true name shall be discovered, the 
pleading or proceeding may be amended accordingly. 

Sec. 199. The Court shall, in every stage of action, disregard any er- Error of de- 
ror or defect in the pleadings or proceedings, which diall not affect the J^^ded?**^ 
substantial rights of the adverse party ; and no judgment shall be re- 
versed or affected by reason of such error or defect. 

Sec. 200. The Plaintiff and Defendant respectively may be allowed, J^'^p^^g^'*^ 
on motion, to make a supplemental complaint, answer or reply, alleging ^ ^<iing. 
&cts material to the case occurring after the former complaint, answer or 
reply, or of which the party was ignorant when his former pleading was 
made, and either party may, by leave of the Court, in any pending or fu- 
ture action, set up by a supplemental pleading the judgment or decree of 
any Court of competent jurisdiction rendered since the commencement of 
such action, determining the matters in controversy in said action, or any 
part thereof, and if said judgment be set up by the Plaintiff, the same 
shall be without prejudice to any provisional remedy theretofore issued 
or other proceedings had in said action on his behalf 
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OF TH£ PBOVI8IONAL REMSDIES HI CIVIL ACTIONS. 

Chaftek L Arrest and bail. 

IL Claim and delivery of personal property. 

III. Injunction. 

IV. Attachment 

V. Provisional remedies 



CHAPTER I. 

▲BREST AND BAIL. 

Sec. 201. No person to be arrested in a civil action, except as pre- 
scribed. 

202. Arrest in civil actions, in what cases. 

203. Order for arrrest, by whom to be mada 

204. Affidavit to obtain order for arrest. To what actions this 

Chapter applies. 

205. Securi^^ by Plaintiff before obtaining order for arrest. 

206. Order tor arrest, when it may be mi^e, and its form. 

207. Original affidavit and order to be delivered to Sheriff, and 

copy to be delivered to Defendant. j 

208. Arrest, how made. 

209. Defendant to be discharged on giving bail or making a de-< 

posit 

210. Bail, how given. 

211. Surrender of Defendant. 

212. The like. 

213. Bail, how proceeded against. 

214. Bail, how exonerated. 

215. Delivery of undertaking of bail to Plaintiff, and its acceptr 

ance or rejection by him. 

216. Notice of justification. New bail. 

217. Qualification of bail. 

218. Justification of bail. 

219. Allowance of bail. 

220. Deposit in lieu of bail. 

221. Payment of deposit into Court. 

222. Substituting bail for deposit. 
228. Deposit, how disposed of after judgment in the action. 

224. Sheriff, when liable as bail. 

225. Proceedings on judgment against Sheriff. 

226. Bail liable to Sheriff. 

227. Vacating order of arrest or reduang bail. 

228. Affidavits on motion to vacate order of arrest or reduce bail. 

Ko porson ^^^' 201. No person shall be arrested in a civil action, except as pre- 
to be arrested scribed by this Act I but the same shall not apply to proceedings for 

except as pro- ..•' ' ri j r s> 

scribed. contempt. 
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Seo. 202. The defendant may be arrested, as hereinafter prescribed, in -^ ^- ^^^' 
the following cases : v— -^y.— ^ 

1. In an action for the recovery of damages, on a cause of action not in what ca- 
arising out of contract, where the defendant is not resident of the State, ^^^ 

or is about to remove therefrom, or where the action is for an injury to * 
person or character, or for injuring or for wrongfully taking, detaining or 
converting property. 

2. In an action for a fine or penalty, or for money received, or property 
embezzled or fraudulently misapplied, by a public officer, or by an 
attorney, solicitor or counsellor, or by an officer or agent of a corpora- 
tion or banking association, in the course of his employment as such, or 
by any factor, agent, broker or other person in a fiauciary capacity, or 
for any misconduct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of personal property unjustly 
detained, where the property, or any part thereof, has been concealed, 
removed or disposed of, so that it cannot be found or taken by the Sheriff 
or Constable, and with the intent that it should not be so found or taken, 
or with the intent to deprive the plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a fraud in contracting the 
debt, or incurring the obligation for which the action is brought, or in 
concealing or disposing of the property for the taking, detention or conver- 
sion of which the action is brought, or when the action is brought to 
recover damages for fraud or deceit. 

6. When the defendant has removed or disposed of his property, or is 
about to do so, with intent to defraud his creditors. 

But no female shall be arrested in any action, except for a wilful injury 
#to person, character or property. 

Sec. 203. An order for the arrest of the defendant must be obtained order for ar- 
from a Judge, Trial Justice, or Clerk of the Court, in which, or before SaSe.^^ °"^ 
whom, the action is brought. 

Sec. 204. The order may be made where it shall appear to the proper obtain^ordtS? 
officer by the affidavit of the plaintiff or of any other person, that a suffi- To what ad 
cient cause of action exists, and that the case from the facts stated is one ^r^a^Ues.*^ 
of those mentioned in Section two hundred and two. 

Sec. 205. Before making the order, the Judge or other officer shall Security by 
require a written undertakmg on the part of the plaintiff, with or without Fore^order of 
sureties, to the effect that if the defendant recover judgment, the plaintiff arrest, 
will pay all costs that may be awarded to the defendant, and all damages 
which he may sustain by reason of the arrest, not exceeding the sum 
specified in the undertaking, which shall be at least one hundred dollars. 
If the undertaking be executed by the plaintiff, without sureties, he shall 
annex thereto an affidavit that he is a resident and householder or free- 
holder within the State and vrorth double the sum specified in the under- 
taking over all his debts and liabilities. 

Sec. 206. The order may be made to accompany the summons, or at order, when 
any time afterwards befi)re judgment. It shall require the Sheriff or Srm^ *^Timo 
Constable of the County where toe defendant may be found forthwith to tSmovItov^ 
arrest him and hold him to bail in a specified sum, and to return the cate. 
order, at a place and time therein mentioned, to the plaintiff or attorney 
by whom it shall he subscribed or indorsed. 

But said order of arrest shall be of no avail, and shall be vacated or 
set aside on motion, unless the same is served upon the defendant, as pro- 
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A. D. 1870. vided by law, before the docketing of any judgment m the action; and 
^""""v-""^ the defendant shall have twenty days, after the service of the order of 

arrest, in which to answer the complaint 
Affidavit &nd Sec. 207. The affidavit and order of arrest shall be delivered to the 
n^reo^^tb^ Sheriff or Constable, who, upon arresting the defendant, shall deliver to 

copy^'to^the Sec. 20o. The Sheriff or Constable shall execute the order by arresting 
defendant. ^j^g defendant and keeping him in custody until discharged by law, and 
Arrest, how may call the power of the County to his aid in the execution of the 
"^^^^ arrest, as in casTof process. 

Defendant 3eo. 209. The defendant, at any time before execution, shall be 
*o J® *^®ii*^" discharged from the arrest, either upon giving bail or upon depositing the 
Seposiib. ^ ^'^ amount mentioned in the order of arrest as provided in this chapter. 

Sec. 210. The defendant may give bail oy causing a written under- 
b^given?^ ^ taking to be executed by two or more sufficient bail, stating their places 
of residence and occupations, to the effect that the defendant shall at all 
times render himself amenable to the process of the Court, during the 
pendency of the action, and to such as may be issued to enforce the 
judgment therein ; or, if he be arrested for the cause mentioned in third 
sub-division of Section two hundred and two, and undertaking to the 
same effect as that provided by Section two hundred and thirty-four. 
Surrender of Sec. 211. At any time before a failure to comply with the undertaking, 
defendant. the bail may surrender the defendant in their exoneration, or he may sur- 
render himself to the Sheriff of the County where he was arrested, in the 
following manner : 

1. A certified copy of the undertaking of the bail shall be delivered to 
the Sheriff or Constable, who shall detain the defendant in his custody, 
thereon, as upon an order of arrest, and shall, by a certificate in writing, 
acknowledge the surrender ; 

2. Upon the production of a copy of the undertaking and Sheriff's or 
Constable's certificate, a Judge or Clerk of the Court may, upon a notice 
to the plaintiff of eight days, with a copy of the certificate, order that 
the bail be exonerate ; and on filing the order and the papers used on 
said application, they shall be exonerated accordingly. But this Section 
shall not apply to an arrcGit for cause mentioned in sub-division three 
of Section two hundred and two, so as to discharge the bail from an un- 
dertaking given to the effect provided by Section two hundred and thirty- 
four. 

snrrenderof ^^^' ^^^' ^^^ ^^ purpose of surrendering the defendant, the bail, at 
defendant. any time or place, before they are finally charged, may themselves arrest 
him, or, by a written authority, indorsed on a certified copy of the under- 
taking, may empower any person of suitable age and discretion to do so. 
Bail, how to Seo. 218. In case of failure to comply with the undertaking, the bail 
agauSt ^^^^^ may be proceeded against, by action only. 

Sec. 214. The bail may be exonerated, either by the death of the de- 
Baii,bowex- fendant, or his imprisonment in a State prison, or by his legal discharge 
from the obligation to render himself amenable to the process, or by his 
surrender to the Sheriff or Constable of the County where he was ar- 
rested, in execution thereof, within twenty days after the commencement 
of the action against the bail, or within such further time as may be 
granted by the Court. 
Sec. 215. Within the time limited for that purpose, the Sheriff or Con- 
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stable shall deliver the drder of arrest to the plaintiff, or attorney by -^* ^'i^* 
whom it is subscribed, with his return indorsed, and a certified copy of ^^—^v"*^ 
the undertaking of the bail. The plaintiff, within ten days thereafter, j^il^^ng 
may serve upon the Sheriff or Constable a notice that he does not accept to a>i^tif^ 
the bail, or he shall be deemed to have accepted it, and the Sheriff or Septanoe ^ 
Constable'shall be exonerated from liability. SS?^**^^ ^^ 

Sec. 216. On the receipt of such notice, the Sheriff or Constable, or 
defendant, may, within ten days thereafter, give to the plaintiff, or attor- Notice of jus. 
ney by whom the order of arrest is subscribed, notice of the justification of *^<^^<^^ 
the same or other bail (specifying the places of residence and occupation of 
the latter) before a Judge or Clerk of the Court, at a specified time and 
place; the time to be not less than five nor more than ten days thereafter. 
; in case other bail be given, there shall be a new undertaking, in the form New bau. 
I prescribed in Section two hundred and ten. 

Sec. 217. The qualification of bail must be as follows: Quaiiflcatioix 

! 1. Each of them must be a resident, and householder or freeholder, ^ ^ ' 
I within the State. 

' 2. They must each be worth the amount specified in the order of arrest, 
exclusive of property exempt from execution ; but the Judge or Clerk of 
the Court, on justification, may allow more than two bail to justify sev- 
erally in amounts less than that expressed in the order, if the whole jus- 
, tification be equivalent to that of two sufficient bail. 

I Sec. 218. For the purpose of justification, each of the bail shall attend ^^^ J^ji^^**^®^ 
' before the Judge or Clerx of the Court at the time and place mentioned 
p in the notice, and may be examined on oath, on the part of the plaintiff, 
r touching his sufficiency, in such manner as the Juoge, or Clerk of the 
[ ^ Court, in his discretion, may think proper. The examination shall be re- 
I duced to writing, and subscribed by tne bail, if required by the plain- 

I *^- 

Sec. 219. If the Judee, or Clerk of the Court, find the bail sufficient, Aiiowanceof 

he shaU annex the examination to the undertaking, indorse his allowance ^^' 

; thereon, and cause them to be filed in the office of the Clerk ; and the Sheriff 
shall thereupon be exonerated from liability. 
Sec. 220. The defendant may, at the time of his arrest, instead of ^iv- Deposit witu 

I ing bidl, deposit with the Sheriff or Constable the amount mentioned in *^® ^^^ris. 
the order. The Sheriff shall thereupon give the defendant a certificate of 

\ the deposit and the defendant shall be discharged out of custody. 

Sec. 221. The Sheriff or Constable shall, within four days after the de- Payment of 
posit, pay the same into Court, and shall take from the officer receiving court' ^^ 
the same two certificates of such payment, the one of which he shall de- 

, liver to the plaintiff, and the other to the defendant For any default in 
making such payment the same proceedings may be had on the official bond 
of the oheriff or Constable, to collect the sum deposited, as in other cases of 
delinquency. 

Sbo. 22z. If money be deposited, as provided in the last two Sections, substituting: 
bail may be given and justified upon notice, as prescribed in Section two sit. ^^ ^^^ 
hundred and sixteen, any time before judgment ; and thereupon the 
Judge before whom the justification is had shall direct, in the order of al- 
lowance, that the money deposited be refunded by the Sheriff or Consta- 
ble to the defendant, and it shall be refunded accordingly. 

Sec. 223. Where money shall have been so deposited, if it remain on de- ^Siposed'o?^ 
posit at the time of an order or judgment for the payment of money to the 
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A- D. 1870. plaintiff, the Clerk shall, under direction of the CJourt, apply the same 
**— *v-"^ m satisfaction thereof, and after satisfying the judgment, snail remind the 
surplus, if any, to the defendant. If the mdgment be in favor of the de- 
fendant, the Clerk shall refund to him the whole sum deposited and re- 
maining unapplied. 
Sec. 224. If, after being arrested, the defendant escape or be rescued, 
'^ ^^b?^ ^^ ^^^^ ^ ^^^ given or justified, or a deposit be not made instead thereof, 
whenuabiei^ the Sheriff or Constable shall himself be liable as bail. But he may dis- 
^*^^* charge himself from such liability by the giving and iustification ot bail, 

as provided in Sections two hundred and sixteen, two hundred and seven- 
teen, two hundred and eighteen, and two hundred and nineteen, at any 
time before process against the person of the defendant to enforce an order 
or judgment in the action. 
Sec. 225. If a judgment be recovered against the Sheriff or Constable, 
pmceeaings upon his liability as bail, and an execution thereon be returned unsatis- 
a^ainst^sher- ^®^» ^ whole or in part, the same proceedings may be had on the official 
iff. bond of the Sheriff or Constable to collect the deficiency, as in other cases 

of delinquency. 
Sec. 226. The bail taken upon the arrest shall, unless they justify, or 
Sheriff *^^^*^ other bail be given or justified, be liable to the Sheriff or Constable by ac- 
tion for damages which he may sustain by reason of such omission. 
Vacating or- Sec. 227. A defendant arrested may, at any time before judgment, ap- 
or^ redtSufg P^J' ^^ motion, to vacate the order of arrest, or to reduce the amount of 
bail. bail. 

Sec. 228. If the motion be made upon affidavits on the part of the de- 
mouon^*^^'* fendant, but not otherwise, the plaintiff may oppose the same by affidar 
vits, or other proofs, in addition to those on which the order of arrest was 
made. 
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I 

CLAIM AND delivery OP PBBSONAL PKOPERTY. 

SiBC. 229. Claim and delivery of personal property. 

230. Affidavit and its requisites. 

231. Requisition to Sheriff to take and deli^^er the property. 

232. Security by plaintiff. 

233. Exception to sureties. 

234. Defendant, when entitled to re-delivery. 

235. Justification of defendant's sureties. 

236. Qualification and justification of sureties. 

237. Property, how taken when concealed in building or in- 

closure. 

238. Property, how kept. 

239. Claim of property by third x>erson. 

240. Notice and affidavit, when and where to be filed. 

Delivery of Seo. 229. The plaintiff, in an action to recover the possession of per- 
pertyf * ^'^ sonal property, may, at the time of issuing the summons, or at any time 
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before answer, claim the immediate delivery of such property, as pro- A.D.i87a. 
vided in this chapter. ^*— ^v"^^ 

Sec. 230. Where a delivery is claimed, an afBdayit must be made by 148*^05181168 
the plaintiff, or by some one m his behalf, showing : 

1. That the plaintiff Is the owner of the property claimed, (particularly 
describing it,) or is lawfully entitled to the possession thereof, by virtue 
of a special property therem, the &cts in respect to which shall be set 
forth; 

2. That the property is wrongfully detained by the defendant ; 

3. The alleged cause of the detention thereof, according to his best 
knowledge, information, and belief; 

4. That the same has not been taken for a tax, assessment, or fine, pur- 
suant to a statute ; or seized under an execution or attachment against 
the property of the plaintiff; or, if so seized, that it is, by statute, ex- 
empt from such seizure ; and 

6. The actual value of the property. 

Sec. 231. The plaintiff may, thereupon, by an indorsement in writing Requisition 
upon the affidavit, require the Sheriff of the County where the property takeand^eu^ 
claimed may be, to taxe the same from the defendant and deliver it to J^ ^^® P'^^P" 
the plaintiff. 

Sec. 232. Upon the receipt of the affidavit and notice, with a written security by 
undertaking executed by one or more sufficient sureties, approved by the P^**^**^- 
: Sheriff, to the effect that they are bound in double the value of the prop- 
I erty, as stated in the affidavit for the prosecution of the action, for the 
return of the property to the defendant, if return thereof be adjudged, and 
f for the payment to him of such sum as may, for any cause, be recovered 
I against the plaintiff, the Sheriff shall forthwith take the property de- 
; scribed in the affidavit, if it be in the possession of the defendant or his 
agent, and retain it in his custody. He shall also, without delay, serve 
on the defendant a copy of the affidavit, notice, and undertaking, by de- 
livering the same to him personally, if he can be found, or to his agent, 
from whose possession the property is taken ; or, if neither can be found, 
by leaving tnem at the usual place of abode of either, with some person 
of suitable age and discretion. 

Sec. 233. iSie defendant may, within three days after the service of a copy Exception to 
of the affidavit and undertaking, give notice to the Sheriff that he ex- *^^^ ^^' 
cepts to the sufficiency of the sureties. If he fail to do so, he shall be 
deemed to have waived all objection to -them. When the defendant ex- 
cepts, the sureties shall justify on notice, in like manner as upon bail on 
arrest. And the Sheriff shall be responsible for the sufficiency of the 
sureties, until the objection to them is either waived as above provided, 
or until they shall justifiy, or new sureties shall be substituted and justify. 
If the defendant except to the sureties, he cannot reclaim the property, 
as provided in the next Section. 

Sec, 234. At any time before the delivery of the property to the plain- ^i^^n^entltiell 
tiff, the defendant may, if he do not except to the sureties of the plaintiff, to re-deiivoiy, 
require the return thereof, upon giving to the Sheriff a written underta- 
king, executed by two or more sufficient sureties, to the effect that they 
are bound in double the value of the property, as stated in the affidavit 
of the plaintiff, for the delivery thereof to the plaintiff, if such delivery 
be adjudged, and for the payment to him of such sum as may, for any 
cause, be recovered against the defendant. If a return of the property 
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A. D. 1870. \yQ QQt go required, within three days after the taking and service of no- 
^"—""r""' tice to the defendant, it shall be delivered to the plaintiffs, except as pro- 
vided in Section two hundred and thirty-nine. 

Sec. 235. The defendant's sureties, upon a notice to the plaintiffof not less 

jYistification than two nor more than six days, shall justify before a Judge, Clerk of the 

Bureties?*^*'" Court, orTrialJustice, in the same manner as upon bail ou arrest Uponsucli 

justification, the Sheriff shall deliver the property to the defendant The 

Sheriff shall be responsible for the defenaant's sureties until they justify, 

or until justification is completed or expressly waived, and may retain 

the property until that time ; but if they, or others in their place, fail to 

justify at the time and place appointed, he shall deliver the property to 

the plaintiff. 

Qualifications Sec. 236. The qualifications of sureties and their justification shall be 

tion ^of *8urel ^ ^^ prescribed by Sections two hundred and seventeen and two hun- 

ties. dred and eighteen in respect to bail upon an order of arrest. 

Sec. 237. If the property, or any part thereof, be concealed in a build- 
how ^to^be^taZ ^°S ^^ inclosure, the Sheriff shall publicly demand its delivery. If it be 
ken when con- not delivered, he shall cause the building or inclosure to be broken open, 
touUdfngOTiiS ^^^ ^^^ *^® property into his possession ; and, if necessary, he may call 
closure. to his aid thepower of his County. 

Sec. 238. W hen the Sheriff shall have taken property, as in this chap- 
how^kept?^ — ^^ provided, he shall keep it in a secure place, and deliver it to the party 
entitled thereto, upon receiving his lawful fees for leaking, and his neces- 
sary expenses for keeping, the same. 

Sec. 239. If the property taken be claimed by any other person than 
Claim of pr<v the defendant or his agent, and such person shall make afi^davit of his 
p«rson7^ title«thereto, and right to the possession thereof, stating the grounds of 
such right and title, and serve the same upon the Sheriff, the Sheriff shall 
not be bound to keep the property, or deliver it to the plaintiff, unlen 
the plaintiff, on demand of him or his agent, shall indemnify the Sherif 
against such claim, by an undertaking, executed by two sufficient sure- 
ties, accompanied by tneir affidavits, that they are each worth double the 
value of the property, as specified in the affidavit of the plaintiff, and 
freeholders and householders of the County. And no claim to sudi 
property, by any other person than the defendant or his agent, shall be 
valid against the Sheriff, unless made as aforesaid ; and, notwithstanding- 
such claim, when so made, he may retain the property a reasonable tinie 
to demand such indemnity. 
Notice and af- Bec. 240. The Sheriff shall file the notice and affidavit, with his pro- 
and^where tS ceedings thereon, with the Clerk of the Court in which the action is pend- 
he filed. jng^ within twenty days after taking the property mentioned therein* 



CHAPTER m. 

INJUNCTION. 



Sec. 241. Writ of injunction abolished, and order substituted. 

242. Temporary injunction, in what cases granted. 

243. At what time it may be granted. Copy affidavit to be 

served. 
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Sec. 244. Injunction after answer. -^ ^- ^^' 

246. Security upon injunction. Damages, how ascertained. v— y— • 

246. Order to snow cause why injunction should not be granted. 

247. Security upon injunction to suspend business of corporation. 

248. Motion to. vacate or modify injunction. 

249. Affidavits on motion. 

Sec. 241. An order of injunction mav be made by the Circuit Court injunction 
in which the action is brought, or by a tf udge thereof, and in the absence ^^ order, 
from the Circuit, or inability, from any cause, of a Judge thereof, by a 
Judge of any other Circuit, or a Justice of the Supreme Court. 

Sec. 242. [1] Where it shall appear by the complaint that the plaintiff inixmction, 
is entitled to the relief demanded, and such relief, or any part thereof, ^"^ at oases, 
consists in restraining the commission or continuance of some act, the 
commission or continuance of which, during the litigation, would pro- 
duce injury to the plaintiff; or [2] when, during the litigation, it shall 
appear that the defendant is doing, or threatens, or is about to do, or pro- 
curing or suffering some act to oe done in violation of the plaintiff's 
rights respecting the subject of the action, and tending to render the 
judgment ineffectual, a temporary injunction may be granted to restrain 
I such act. [3] And where, during the pendency of an action, it shall ap- 
[ pear by affidavit that the defendant threatens, or is about to remove or 
t dispose of his property, with intent to defraud his creditors, a temporary 
;. injunction ms^ be granted to restrain such removal or disposition. 
.' Sec. 243. The injunction may be granted at the time of commencing iniunction, 
I the action, or at any time afterwards, before judgment, upon its appeg^ring |ranted. **™^ 
satisfactonly to the Court or Judge, by the affidavit of the plaintiff, or of ^iStobe*'*^*! 
any other person, that sufficient grounds exist therefor. A copy of the ed. 
affidavit must be served with the injunction. 

Sec. 244. An iniunction shall not be allowed after the defendant shall injunction 
have answered, unless upon notice or upon an order to show cause; but ®'a«^w®'« 
in such case the defendant may be restrained until the decision of the 
Court or Judge granting or refusing the injunction. 

Sec. 245. When no provision is made by statute as to security upon security up- 
an injunction, the Court or Judge shall require a written undertaking on o'^inJ'uiction. 
the part of the plaintiff, with or without sureties, to the effect that the 
plaintiff will pay to the party enjoined such damages, not exceeding an 
amount to be specified, as he may sustain by reason of the injunction, if 
the Court shall finally decide that the plaintiff was not entitled thereto. 
The damages may be ascertained by a reference, or otherwise, as the Damages. 
Court shall direct. * 

Sec. 246. If the Court or Judge deem it proper that the defendant, or order to show 
any of several defendants, should be heard before granting the injunc- *^^®' 
tion, an order may be made requiring to be shown, at a specified time and 
place, why the injunction should* not be granted; and the defendant may, Restraint in 
in the meantime, be restrained. meantime. 

Sec. 247. An injunction to suspend the general and ordinary business security up- 
of a corporation shall not be granted except by the Court or a Judge tos^pemibiS 
thereof Nor shall it be granted without due notice of the application siness of cor 
therefor, to the proper officers of the corporation, except where the State ^^^ °^' 
is a party to the proceeding, and except in proceedings to enforce the 
liability of stockholders in corporations and associations for banking 
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A. D. 1870. purpoaeSy after the first day of January, one thousand eight hundred and 
^^^"^y^^ seventy, as such proceedings are or shall be provided by law, unless the 
plaint^ shall give a written undertaking, executed by two sufficient 
sureties, to be approved by the Court or Judge, to the effect that the 
plaintiff will pay all damages, not exceeding the sum to be mentioned in 
the undertaking, which such corporation may sustain by reason of the 
injunction, if the Court shall finally decide that the plaintiff was not enti- 
tled thereto. The damages may oe ascertained by a reference, or other- 
wise, as the Court shall direct. 

Seo. 248. If the injunction be granted by the Court or a Judge there- 
J^^r^modll ^^f without notlcc, the defendant, at any time before the trial, may apply, 
fy injunction, upon notice to the Court or a Judge thereof, in which the action is 
brought, to vacate or modify the same. The application may be made 
upon the complaints and the aflldavits on which the injunction was 
granted, or upon affidavits on the part of the defendant, with or without 
the answer. 
Sec. 249. If the application be made upon affidavits on the part of the 
nicSon^^**^'^ defendant, but not otherwise, the plaintiff may oppose the same by affi- 
davits or other proofs, in addition to those on which the injunction was 
granted. 



CHAPTER IV. 

ATTACHMENT. 

Sec. 250. Property of foreign corporations, and of non-resident or ab- 
sconding or concealed defendants, may be attached. 

251. Attachment, by whom granted. 

252. In what cases attachment may be issued. Affidavits to be 

filed. 

253. Security on obtaining attachment. 

254. Attachment, to whom directed, and what to require. 

255. Property to be attached. 

256. Sheriff's duties in case. 

257. Proceedings in case of perishable property or vessels. 

258. Interest in corporations or associations liable to attach- 

ment 

259. Attachment, how executed on property incapable of manui 

deli^ry. 

260. Certificate of defendant's interest to be furnished. 

261. Judgment, how satisfied. 

262. When action to recover notes, &c., of defendant, may 

prosecuted by the plaintiff in the action in which the 
tachment issued. 

263. Bond to Sheriff on attachment, how disposed of on judgmeni 

for defendant. 

264. Discharge of attachment, and return of property or its pi 

ceeds to defendant, on his appearance in the action. 

265. Undertaking on the part of the defendant 

266. When Sheriff to return attachment with his proceediD, 

thereon. 
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Sec. 250. In an action arising on contract for the recovery of money -^ i>.i87o. 
only, or in an action for the wrongful conversion of personal property, *—■ *v-— ' 
against a corporation created by or under the laws of any other state, foreign corp^ 
government or country, or against a defendant who is not a resident of rations and of 
Siis State, or against a defendant who has absconded or concealed him- or abscondfn^ 
self, or whenever any person or corporation is about to remove any of his ^Sdefendalfu 
or its property from this State, or has assigned, disposed of, or secreted, to bo attach- 
or is about to assign, dispose of, or secrete any of his or its property, with ®^' 
intent to defraud creditors, as hereinafter mentioned, the plaintiff, at the 
time of issuing the summons, or any time afterwards, may have the pro- 
perty of such defendant or corporation attached, in the manner herein- 
after prescribed, as a security for the satisfaction of such judgment as the 
plaintifr may recover ; and for the purposes of this Section an action shall 
be deemed commenc^ when the summons is issued : Provided, however. 
That personal service of such summons shall be made, or publication 
thereof commenced within thirty days. 

Sec. 251. A warrant of attachment must be obtained from a Judge Warrant, i>y 
or Clerk of the Court, or Trial Justice, in which or before whom the ac- j£^"^ grant- 
tion is brought, or froxa a Circuit Judge. 

Sec. 252. The warrant may be issued whenever it shall appear by affi- in what ca- 
davit that a cause of action exists against such defendant, specifying the maybe fssued 
amount of the claim and the grounds thereof, and that the defendant is — affidavits to 
either a foreign corporation, or not a resident of this State, or has departed ^° ^^*^^' 
therefrom with intent to defraud his creditors or to avoid the service 
of a summons, or keep himself concealed therein with the like intent, or 
that such corporation or person has removed or is about to remove^any of 
his or its property from this State, with intent to defraud his or ifi cred- 
itors, or has assigned, diisposed of, or secreted, or is about to assign, dis- 
pose of, or secrete any of his or its property, with the like intent, whether 
such defendant be a resident of this State or not. 

It shall be the duty of the plaintiff procuring such warrant, within ten 
days after the issuing thereof, to cause the affiidavits on which the same was 
granted to be filed m the office of the Clerk of the County, or with the 
Trial Justice, in which, or before whom, the action is to be tried. 

Sec. 253. Before issuing the warrant, the Judge, Clerk or Trial Justice Of Becnrity 
shall require a written undertaking, on the part of the plaintiff, with warrant.*'^^* 
sufficient surety, to the effect that if the defendant recover judgment, or 
the attachment be set aside by order of the Court, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the sum speci- 
fied in the undertaking, which shall be at least two hundred and fifty dol- 
lars, except in case of a warrant issued by a Trial Justice, when it shall 
be at least twenty-five dollars. 

Sec. 254 The warrant shall be directed to any Sheriff or Constable of wanant, to 
any County in which property of such defendant may be, and shall re- whom direct: 
quire him to attach and safely keep all the property of such defendant to requited ^ 
within his County, or so much thereof as may be sufficient to satisfy the 
plaintiff's demand, together with costs and expenses, the amount of 
which must be stated m conformity with the complaint, together with 
costs and expenses. Several warrants may be issued at the same time to 
the Sheriffs or Constables of different Counties. 

Sec. 255. The Sheriff or Constable to whom such warrant is directed 
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A. D. ism m^d delivered shall immediatelj attach all the real estate of such debicHr, 

^^''""V"^ and all his personal estate, including money and bank notes, estcept such 

b/at^^d?^ real and personal estate as is exempt from attachment, levy or sale by the 

Wan-ant if Constitution ; and shall take into his custody all books of account, vouch- 

howievied on ers and papers relating to the property, debts, credits and effects of such 

real estate, debtor, together with all evidences of nis title to real estate, which he shall 

safely keep, to be disposed of as hereinaflber directed. 

When real estate is attached, a true and attested copy of such attach- 
/ ment, together with a description of the real estate attached, shall be, by 

the officer serving the same, delivered to the party whose real estate is at- 
tached, or left at his last and usual place of abode; and the officer mak- 
ing such service shall also leave a true and attested copy of such attach- 
ment, together with a description of the real estate so attached, in the 
office where, by law, a deed of such real estate is required to be recorded ; 
and if the party whose estate is attached does not reside in this State, then 
such copy shsdl be delivered to his tenant, agent or attorney, if any be 
known ; and if no such agent, tenant or attorney be known, then a copy 
of such warrant of attachment, with the officer s return thereon, lodged 
in the office where, by law, a deed of such real estate ought to be recor^ 
ded, shall be deemed sufficient service. It shall be the duty of the Clerk 
or Register of the office wherein said warrant of attachment is required to 
be lodged to receive the same and enter in a book kept for that purpose 
the names of the parties, the date of the warrant of attachment, the sum de- 
manded, and the officer's return thereon. Said attachment shall be a 
lien, subject to all prior liens, and bind the real estate attached from the 
date of lodgment : Provided, That all attachments lodged upon the same 
day shall take rank together. 
Sec. 256. He shall, immediately on making such seizure, with the as- 
of^sh^rMT **^* sistance of two disinterested freeholders, make a just and true inventory of 
constabi^ in all the property so seized, and of the books, vouchers and papers taken 
*^*®®* " into custody, stating therein the estimated value of the several articles of 

personal property, and enumerating such of them as are perishable, which 
inventory, after being signed by the Sheriff and appraisers, shall, within 
ten days after such seizure, be returned to the officer who issued the war- 
rant ; and the Sheriff or Constable shall, under the direction of such offi- 
cer, collect, receive and take into his possession all debts, credits and effects 
of such debtor, and commence such suits, and take such legal proceed- 
ings, either in his own name or in the name of such debtor, as may be 
necessary for that purpose, prosecute and discontinue the same at such 
times and on such terms as the Court may direct. The property so seized, 
or the proceeds of such as shall have been sold, and debts collected, 
shall be kept to answer any judgment which may be obtained in such 
action. 

Seo. 257. Kany property so seized shall be perishable, or if any part 
in^cMe of per! ^^ ^^ ^ claimed by any other person than such defendant, or if any part 
ishabie prop- of it consist of a vessel, or of any share or interest therein, the same pro- 
seiJ. ^^ ^^^ ceedings shall be had in all respects as are provided by law upon attach- 
ments against absent debtors. 
Interest In ^^^* "^^^ rights or shares which such defendant may have in the 

Corporations, stock of any association or corporation, together with the interest and 
tions iiabiefe pj^o^^ thereon, and all other property in this State of such defendant, ex- 
attachment cept that exempt from attachment by the Constitution, shall be liable to 
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be attached and levied upon, and sold to satisfy the judgment and execu- ^ ^' ^^®* 
tion. ^'— "v*"*' 

Sec. 259. The execution of the attachment upon any such rights, n^^^xecStSi 
shares, or any debts or other property incapable of manual delivery to the on property 
Sheriff or Constable shall be made by leavmg a certified copy of the war- mMiuai^^defi- 
rant of attachment with the President or other head of the association or yery. 
corporation, or the Secretary, Cashier, or managing agent thereof, or with 
the debtor or individual holding such property, with a notice showing the 
property levied on. 

Sec. 260. Whenever the Sheriff or Constable shall, with a warrant of ^fciefenlfa^t^ 
attachment, or execution against the defendant, apply to such officer, interest to be 
debtor, or individual, for the purpose of attaching, or levying upon such ^^i"^^®*^ 
property, such officer, debtor, or individual shall furnish him with a cer- 
tificate under his hand, designating the number of rights or shares of the 
defendant in the stock of such association or corporation, with any divi- 
dend or incumbrance thereon, or the amount and description of the 
property held by such association, corporation, or individual, for the ben- 
efit of or debt owing to the defendant. If such officer, debtor, or indi- 
vidual refuse to do so, he may be required by the Court or Judge to at- 
tend before him, and be examined on oath, concerning the same, and 
obedience to such order may be enforced by attachment. 

Sec. 261. In case judraient be entered for the plaintiff in such action, i,;iS^l??}aS!ir 
the Sheriff or Constable thaU satisfy the same out of the property attached ''''"" "''^'''^^' 
by him, if it shall be sufficient for that purpose — 

1. By paying over to such plaintiff the proceeds of all sales of perisha- 
ble property, and of any vessel, or share or interest itfany vessel, sold by 
him, or of any debts or credits collected by him, or so much as shall be 
necessary to satisfy such judgment 

2. If any balance remain due, and an execution shall have been issued 
on such judgment, he shall proceed to sell, under such execution, so much 
of the attached property, real or personal, except as provided in sub-di- 
vision four of this Section, as may be necessary to satisfy the balance, if 
enough for that purpose shall remain in his hands ; and in case of the 
sale of any rights or shares in the stock of a corporation or association, 
the Sheriff or Constable shall execute to the purcnasera certificate of sale 
thereof, and the purchaser shall thereupon have all the rights and privi- 
leges in respect thereto which were had by such defendant. 

3. If any of the attached property belonging to the defendant shall 
have passed out of the hands of the Sheriff or Constable without having 
been sold or converted into money, such Sheriff or Constable shall re- 
possess himself of the same, and for that purpose shall have all the au- 
thority which he had to seize the same under the attachment ; and any 
person who shall wilfiiUy conceal or withhold such property from the 
Sheriff or Constable shall be liable to double damages, at the suit of the 
party injured, 

4. Until the judgme'nt against the defendant shall be paid, the Sheriff 
or Constable may proceed to collect the notes and other evidences of 
debt, and the debts that may have been seized or attached under the 
warrant of attachment, and to prosecute any bond he may have taken 
in the course of such proceedings, and apply the proceeds thereof to the 
payment of the judgment. 

At the expiration of six months from the docketing of the judgment| 
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A. D. 1870. the Court shall have power, upon the petition of the plaintiff, aocooh 
^*""v-"^ panied by an affidavit setting forth fully all the proceedings which have 
Deen had by the Sheriff or Citable since the service of the attachment, 
the property attached, and the disposition thereof, and also the affidavit 
of tne Sheriff or Constable that he^as used diligence and endeavored to 
collect the evidences of debt in his hands so attached, and that there re- 
mains uncollected of the same any part or portion thereof, to order the 
Sheriff or Constable to sell the same, upon such terms and in such mso- 
ner as shall be deemed proper. Notice of such application shall be given 
to the defendant or his attorney, if the defendant shall have appeared in 
the action. In case the summons has not been personally served on the 
defendant, the Court shall make such rule or order, as to the service of 
notice and the time of service, as shall be deemed just. 

When the judgment and all costs of the proceedings shall have been 
paid, the Sheriff or Constable, upon reasonable demand, shall deliver 
over to the defendant the residue of the attached property, or the pro- 
ceeds thereof. 

Sec. 262. The actions herein authorized to be brought by the Sheriff 

When action or Constable may be prosecuted by the plaintiff, or under his direction, 

of'note^^lc?^ upon the delivery by him to the Sheriff or Constable of an undertaking 

of defendant executed by two sufficient sureties, to the effect that the plaintiff will in- 

^ted^^tife demnify the Sheriff or Constable from all damages, costs and expenses on 

Fht^'^uon in ^^^^^^t thereof, not exceeding two hundred and fifty dollars in any one 

which the at- action. Such sureties shall, in all cases, when required by the Sheriff or 

tachment is- Constable, justify by making an affidavit that each is a householder, and 

worth double the amount oi the penalty of the bond, over and above all 

demands and liabilities. 

Sec. 263. If the foreign corporation, or absent or absconding or con- 

Bond to the ccaled defendant, recover judgment against the plaintiff in such action, 

stalfie on ^ any bond taken by the Sheriff or Constable, except such as are mentioned 

how^'disposed ^^ *^® ^*®* Section, all the proceeds of sales and moneys collected by 

of on a jadg. him, and all the property attached remaining in his hands, shall be de* 

delfendSt.^^ livered by him to the defendant, or his agent, on request, and the warrant 

shall be discharged, and the property released therefrom. 

Sec. 264. Whenever the defendant shall have appeared in such action, 
aSaSSm^nt^ he may apply to the officer who issued the attachment, or to the Court, 
retnm of pro- for an Order to discharge the same ; and if the same be granted, all the 
proceed? to proceeds of sales and moneys collected by him, and all the property at- 
defendant on tached remaining in his hands, shall be delivered or paid by him to the 

appearance in ^ „ ■. ,.® -, J «/• . ,* ■' 

fkotion. defendant or his agent, and released from the attachment. 

And where there is more than one defendant, and several property of 
either of the defendants has been seized by virtue of the order of attach- 
ment, the defendant whose several property has been seized mav apply to 
the officer who issued the attachment for relief under this Section. 
Sec. 265. Upon such application, the defendant shall deliver to the 
Undertaking Court or officer an undertakmg executed by at least two sureties, who are 
the^ciefendant resident and freeholders or householders in thb State, approved by such 
attachment *^' Court or officer, to the effect that such sureties will, on demand, pay to the 
plaintiff the amount of judgment that may be recovered against the de- 
fendant in the action, not exceeding the sum specified in the undertaking, 
which shall be at least double the amount claimed by the plaintiff in his 
complaint. K it shall appear by affidavit that the property attached be 
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less than the amonnt daitned by the plaintiff, the Court, or officer issuing ^ ^* ^^• 
the attachment, may order the same to be appnuaed, and the amount of ^'"^"v-***' 
the undertaking shall then be double the amount so appraised. And in 
all cases the defendant may move to discharge the attachment, as in the 
case of other provisional remedies. - 

And where there is more than one defendant, and several property of 
other of the defendants has been seized by virtue of the order of attach- 
ment, the defendant whose several property has been seized may deliver 
to the Court or officer an undertaking, m accordance with the provisions 
of. this Section, to the effect that he will, on demand, pay to the plaintiff 
the amount of judgment that may be recovered against such defendant. 
And all the provisions of this Section applicable to such undertaking 
shall be applied thereto. 

Seo. 266. When the warrant shall be fully executed or discharged, the fg^^^^^ 
Sheriff or Constable shall return the same, with his proceedings uiereon, warrant with 
to the Court in which the action was brought. procoedinga. 



CHAPTER V. 

PROVISIONAL BEMEDIEB. 

Sec. 267. A receiver may be appointed : 

1. Before judgment, on the application of either party, when he estab- Powers of 
lishes an apparent right to property which is the subject of the action, oeiv^^depol 
and which is in the possession of an adverse party, and the property, or its Jj* ®£i"ccmrt' 
rents and profits, are in danger of being lost, or materially injured or im- and other prol 
paired ; except in cases where judgment upon failure to answer may be 2die2^*^ ^^^' 
had without application to the Court. 

2. After judgment, to carry the judgment into effect. 

3. After judgment, to dispose of the property according to the judg- Jud^nnent 
ment, or to preserve it during the pendency of an appeal, or when an Sitted due?^" 
execution has been returned unsatisned, and the judgment-debtor refuses 

to apply his property in satisfaction of the judgment. 

4. in the cases provided in this Code and by statute, when a corpora- 
tion has been dissolved, or is insolvent or in imminent danger of insol- 
vency, or has forfeited its corporate rights; and in like cases, of the 
property within this State of foreign corporations. Receivers of the 
property within this State of foreign or other corporations shall bia allowed 
Buch commissions as may be fixed by the Court wpointing them, not ex- 
ceeding five per cent, on the amount received and disbursed by them. 

5. In such other cases as are now provided by law, or may be in 
accordance with the existing practice, except as otherwise provided in 
this Act. 

When it is admitted, by the pleading or examination of a party, that 
he has in his possession or under his control any money or other thing 
capable of delivery, which, being the subject of 'litigation, is held by 
him as trustee, for another party, or which belongs or is due to another 
party, the Court may order the same to be deposited in Court, or deliv- 
ered to such party, with or without security, subject to the further direc- 
tion of the Court. 
61 
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A. B. im Whenever, in the exerciBe of itB authority, a Court ahall have ordered 
the deposit, delivery or conveyance of mone^ or other property, and the 
order is disobeyed, the Court, besides punishing the disobedience as fi>r 
contempt, may make an order requiring the Sheriff or Constable to take 
the money or property, and deposit, ddiver, or convey it, in conformity 
with the direction of the Court 

When the answer of the defendant expressly, or by not denying, admits 
part of the plaintiff's claim to be just, the (jourt, on motion, may order 
such defendant to satisfy that part of. the claim, and may enforce the 
order as it enforces a judgment or provisional remedy. 



TITLE Vm. 

OF THE TBIAL AND JUDOHSNT IN CIVIL ACTIONS. 

Chapter I. Judgment upon failure to answer, &c 
IL Issues and the mode of trial. 

III. Trial by jury. 

IV. Trial by the Court 
V. Trial by referees. 

YI. The manner of entering judgment 



CHAPTER I. 

JUIX^MENT UPON FAILURE TO ANSWEB, &0. 

Sec. 268. Judgment defined. 

269. Judgment on failure of defendant to answer, or for excess 

over counter claim. 

270. Judgment on frivolous demurrer, answer or reply. 

Judgment g£o. 268. A iudffment is the final determination of the rights of the 

defined. ,. . -i Jl'S* 

parties m the action. 
Judgment Sec. 269. Judgment may be had, if the defendant fail to answer the 

defe^dS? to ooiaplaint, as follows : 

answer, or for 1. In any action arising on contract for the recovery of money onlj, 
counter cSm the plaintiff may file with the Clerk proof of personal service of the sum- 
mons and complaint on one or more of the defendants, or of the summons 
according to the provisions of Section one hundred and fifty-three, and 
that no answer has been received. The Clerk shall thereupon enter judg- 
ment for the amount mentioned in the summons, against the defendant, 
or defendants, or against one or more of several deiendants, in the cases 
provided for in Section one hundred and fifty-nine But if the complaint be 
not sworn to, and such action is on an instrument for the payment of money 
only, the Clerk, on its production to him, shall assess the amount due to 
the plaintiff thereon; and in other cases shall ascertain the amount which 
the plaintiff is entitled to recover in such action, from his examination, 
under oath, or other proof, and enter the judgment for the amount so 
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assessed or ascertained. In case the defendant ^ve notice of appearance ^ ^' ^^^* 
in the action, he shall be entitled to five days' notice of the time and place ^*'^v""^ 
of sach assessment. 

Where the defendant, by his answer ini any such action, shall not deny 
the plaintiff's claim, but shall set dp a counter claim, amounting to less 
than the plaintiff's claim, judgment may be had by the plaintiff for the 
excess of said claim over the said counter claim, in like manner in any ^ 

such action, upon the plaintiff's filing with the Clerk of the Court a 
statement admitting such counter claim, which statement shall be an- 
nexed to and be a part of the judgment-roll. 

2. In other actions the plaintifi' may, upon the like proof, apply to the 
Court, after the expiration of the time for answering, for Uie relief demanded 
in the complaint. If the taking of an account or the proof of any fiict be 
necessary to enable the Court to give judgment, or to carry the judgment 
into effect, the Court may take the account or hear the proof, or may, in 
its discretion, order a reference for that purpose. And where the action 
is for the recovery of money only, or of specific real or personal property, 
with damages for the withholding thereof, the Court may order the 
damages to be assessed by a jury, or, if the examination of a long account 
be involved, by a reference as above provided. If the defendant give no- 
tice of appearance in the action before the expiration of tiie time for 
answering, he shall be entitled to eight days' notice of the time and place 
of application to the Court for the relief demanded by the complaint 

3. In actions where the service of the summons was by application, the 
plaintiff may, in like manner, apply for judgment, and the Court must 
thereupon require proof to be made of the demand mentioned in the com- , 
plaint; and if the defendant be not a resident of the State, must require 

the plaintiff or his agent to be examined on oath respecting any payments 
that have been made to the plaintiff, or to any one for his use, on account 
of such demand, and may render judgment for the amount which he is 
entitled to recover. Before rendenng judgment the Court may, in its dis- 
cretion, require the plaintiff to cause to be filed satisfactory security, to 
abide the order of the Court, touching the restitution of any estate or 
effects which may be directed by such judgment to be transferred or de- 
livered, or the restitution of any money that may be collected under or by 
virtue of such judgment, in case the defendant or his representatives 
diall apply and be admitted to defend the action, and shall succeed in 
such defence. 

Sec. 270. If a demurrer, answer or reply be frivolous, the party preiu- judgment 
diced thereby, upon a previous notice of five days, may apply to a J udge Semuri-erl an^- 
of the Court, either in or out of the Court, for judgment thereon, and swer or reply. 
judgment may be given accordingly. 



CHAPTER 11. 

« 

ISSUES AND THE MODE OF TBUL. 



Sec. 271. The different kinds of issues. 

272. Issue of law. 

273. Issue of fact 
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A.D.i8m 8sc. 274. On issuesof both law and &ot TheisBue of law to be fint 
^'^'^^^^ tried. 

275. Trial defined. 

276. Isaues. How tried. 

277. Issueg triable bj the Gourt 

278. Either party may pve notice of trial. Note of iasue. 

^79. Stenoerapher to m appointed by the several CSrcuita. To 
tue Btenographic notes. 

280. Duty of stenographer. 

281. Order of disposing of issues on the calendar. 

Sec. 271. Issues arise upon the pleadings when a fact or conclusion of 
ent^kind^^of ^w is maintained by the one party and controverted by the other. They 
issues. are of two kindi : 

1. Of law; and, 

2. Of fact. 
Issue of law. Seo. 272. An issue of law arises: 

1. Upon a demurrer to the complaint, answer or reply, or to some part 
thereof. 

Issue of fact. ^^^' ^'^^* -^ issue of fact arises: 

1. Upon a material allegation in the complaint controverted by the an- 
swer; <», 

2. Upon new matter in the answer controverted by the reply; or, 

3. Upon new matter in the reply, except an issue of law is joined 
thereon. 

On issues of Sec. 274. Issues, both of law and of fiict, may arise upon difierent 
f^t| theissue P^^ of ^he pleadiuffs in the same action. In such cases, the issues of 
of law to be law must be first tried, unless the Court otherwise direct, 
first tried, g^^^ 275. A. trial is the judicial examination of the issues between the 

^riai defln- parties, whether they be issues of law or of fact. 

Sec. 276. An issue of law must be tried by the Court, unless it be re* 
Issues, bow ferred as provided in Sections two hundred and ninety-four and two hun- 
tried. ^^^ ^jj^ ninety-five. An issue of fact, in an action for the recovery of 

money only, or of specific real or personal property, or for a divorce from 
the marriage contract on the ground of adultery, must be tried by a jury, 
unless a jury trial be waived, as provided in Section two hundred and 
ninety, or a reference be ordered, as provided in Sections two hundred and 
ninety-four and two hundred and ninety-five. 
Sec. 277. Every other issue is triable by the Court, which, however, 
otherissues may order the whole issue, or any specific question of fact involved 
the coun. ^ therein, to be tried by a jury, or may refer it, as provided in Sections two 
hundred and ninety-four and two hundred and nmety-five. 
Sec. 278. At any time after issue, and at least fourteen days before the 
may^Kive^no^ Court, either party may give notice of trial. The party giving the no- 
tice of trial, ti^e shall furnish the Clerk, at least eight days before the Court, with a 
note of the issue containing the title of the action, the names of the attor- 
neys, and the time when the last pleading was served, and the Clerk shall 
thereupon enter the cause upon tne calendar, according to the date of the 
issue. There need be but one notice of trial, and one note of issue from 
either party, and the action shall then remain on the calendar until dis- 
posed of, and when called may be brought to trial by the party giving the 
notice. In every action in which issue of fact is now joined, and the ac- 



Note of is- 



sue. 
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tion is now placed upon the calendar of the Court of Common Pleas, in ^ ^- 1^^* 
the First, Second and Fifth Circuits, the party who shall have filed such ''-^v— ^ 
note of issue, shall, as a condition precedent to such action being brought 
to trial, pay to the Clerk of the Court the sum of three dollars ; and in 
every action in either of the said Courts, commenced after the passage of 
this Act, the party who shall file therein a first note of issue of fact, shall, ^ 
as a condition precedent to such filingi, pay to the Clerk of the Court the 
sum of three dollars; and the amounts so received shall be accounted for 
under oath, and paid over monthly, by the Clerk of each of said Courts, 
to the County Ti^asurer, to be used as a fund for the payment of the sal- 
aries of stenographers employed in Courts. If the fund thus created be 
inadequate to pay such salaries, the additional amount necessarv for such 
payment shall be paid by the County Treasurers of the several Counties 
in the Circuit out of any moneys raised for County purposes, and in pro- 
portion to the valuation for taxation of their respective Counties. The 
several County Auditors in a Circuit shall furnish the Circuit Solicitor, 
on demand, a certificate of the amount of taxable property in their re- 
spective Counties, upon which he shall apportion to said Counties the sev- 
eral sums to be paid by them to the stenographer, which sums shall be 
paid upon the order of the Solicitor, approved by the Judge of the Cir- 
cuit Any surplus in the fund received by County Treasurers to pay 
the salary of stenographers shall be appropriated to County pur- 
poses. 

Sec. 279. The Judges of the First, Second and Fifth Circuit Courts a stenogra- 
^ shall each appoint a stenographer for their several Circuits, who shall be appointed for 
' a sworn officer of the Court, and who shall hold office during the pleasure tfiree circuits. 
of the Court, and shall be paid a salary of twaity-five hundred dollars s^^graphio 
per annum, payable quarterly, upon the order of the presiding Judge. It ^^^^ ^' ^^• 
shall be the duty of every stenographer so appointed for any Circuit, im- 
der the direction of the presiding Judge thereof, to take full stenographic 
notes of all proceedings, including the rulings and charge of the Oouit in 
eytry trial tnereat, and in case the presiding Judge shall require a tran- 
script of said stenographic notes, he may order the same to be furnished 
by the stenographer. 

Sec. 280. It shall be the duty of such stenographer to furnish to any BntyofRton. 
party to such trials, upon request, a copy of the evidence and proce^ings ^^^^p*^®"^- 
taken by him on such trials, or of such part thereof as may be required, 
on payment, on behalf of such party, of ten cents for everv one hundred 
woras of the copy so furnished. The sum paid as a condition precedent 
to the cause being brought on trial, or to the first note of issue being filed 
as hereinbefore provided, shall be deemed a necessary disbursement within 
the meaning of Section three hundred and thirty-seven of the Code of 
Procedure, and shall be allowed as such to the prevailing party in the ac- 
tion. 

Beo. 281. The issues on the calendar shall be disposed of in the follow- order of dis- 
ing order, unless, for the convenience of parties or the dispatch of business, sues'^ on' the 
the Court shall otherwise direct : calendar. 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the Court ; 

3. Issues of law. 




STATUTES AT LARGE 
C3HAPTER m. 

TBIAL BT JUBT. 

Seo. 282. Notice of trial. Separate trials. 

283. Court to be fiimished with a copy of the pleadings. 

284. General and special verdicts demied. 

285. When jury may render either general or special yerdicti 

and when the Court may direct a special finding. 

286. On special finding with a general verdict, the former to con- 

troL 

287. Jury to assess defendant's damages in certain cases. 

288. Entry of the verdict. Motion ror new trial. 

289. Motion for new trial, or for judgment on special verdict^ 

where to be heard. 

NoUceof tri- Sec. 282. Either party giving the notice, may bring the issue to trial, 
^ and in absence of the adverse party, unless the Court, for good cause, 

otherwise direct, may proceed with his case, and take a dismissal of the 
Separate tri- complaint, or a verdict or judgment, as the case may require. A separate 
^ trial between a plaintiff and any of the several defendants may be allowed 

by the Court, wnenever, in its opinion, justice will thereby be promoted. 
TheCk>iirtto Sec. 283. When the issue shall be brought to trial by the plaintiff, he 
^th'*™***'^ shall furnish the Court with a copy of the summons andpleadings, with 
i^eadi^sl^c. the offer of defendant, if any shall have been made. When the issue 
shall be brought to trial by the defendant, and the plaintiff shall neglect 
or refuse to furnish the Court with a copy of the summons and plead- 
ings and the offer of the defendant, the same may be furnished by the 
defendant. 

Sec. 284. A general verdict is that by which the jury pronounce gene* 

specSo^vei^ 'ally upon all or any of the issues, either in favor of the plaintiff or da- 

diet defined, fendant A special verdict is that by which the jury find the facte 

only, leaving the judgment to the Court. 

Sec. 285. In an action for the recovery of specific personal property, 

torender^S if the property have not been delivered to the plaintiff, or if it have, and 

verdic/^^a^ *^® defendant by his answer claim a return thereof, the jury shall asseaj 

when 'court the value of the property, if their verdict be in fiivor of the plaintiff; or 

Stciia^^tod* i^ t^ey find in favor of the defendant, and that he is entitied to a return 

ing. thereof; and may at the same time assess the damages, if any are claimed 

in the complaint or answer, which the prevailing party has sustained bj 

reason of the detention or taking and withholdmg such property. 

In every action for the recovery of money only, or specific real prop- 
erty, the jury, in their discretion, may render a general or special ver- 
dict. In all other cases the Court may direct the jury to find a special 
verdict in writing, upon any or all of the issues ; and in all cases may 
instruct them, if they render a. general verdict, to find upon particular 
questions of fact, to be stated in writing, and may direct a written find- 
ing thereon. The special verdict or finding shall oe filed witii the Clerk, 
and entered upon the minutes. 
flnduijj"^with ^®^' ^^^' Where a special finding of facts shall be inconsistent with 
general veiv the general verdict, the former shall control the latter, and the Court 
to'Sjmt^''' shall give judgment accordingly. 



J 
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Sec. 287. When a verdict is found for the plaintiff in an action for ^ »• ^^' 
the recovery of money, or for. the defendant ivhen a set-off for the re- ^"—v*^ 
covery of money is established beyond the amount of the plaintiff's ges^'^defeiSSr 
claim as established, the jury must also assess the amount of the recoverv; f^^'^£^^^®" 
they may also, under the direction of the Cburt, assess the amount of the ses?^ ^^ 
recovery when the Ck>urt give judgment for the plaintiff on the answer. 
If a set-off, established at the trial, exceed the plaintiff's demand so es- 
tablished, judgment for the defendant must be given for the excess; or if 
it appear that the defendant is entitled to any other affirmative relief, 
judgment must be given accordingly. 

Sec. 288. [1.] XJpon receiving a verdict, the Clerk shall make an en- ^3^7 ®^i?® 
try in his minutes, specifying the time and place of the trial, the names tion for new 
or the jurors and witnesses, the verdict, and either the judgment rendered j^udge^*^ mint 
thereon, or an x order that the cause be reserved for ar^ment or further utes. 
consideration. K a different direction be not given bv the Court, the 
Clerk must enter judgment in conformity with the verdict. [2.] If an 
exception be taken, it may be reduced to writing at the time, or entered 
in the Judge's minutes, and afterwards settled as provided by the rules 
of Court, and then stated in writing in a case, or separately, with so much 
of the evidence as may be matenal to the questions to be raised, but 
need not be sealed or signed, nor need a bill of exceptions be made. 
[3.] If the exceptions be in the first instance stated in a case, and it be 
afterwards necessary to separate them, the separation may be made under 
the direction of the Court, or a Judge thereof. [4.] The Judge who 
^ tries the cause may, in his discretion, entertain a motion, to be made on 
f his minutes, to set aside a verdict and grant a new trial upon exceptions, 
or for insufficient evidence, or for excessive damages; but such motions in 
actions hereafter tried, if heard upon the minutes, can only be heard at 
the same term at which the trial is had. When such motion is heard 
and decided upon the minutes of the Judge, and an appeal is taken from 
the decision, a case or exceptions must be settled in the usual form, upon 
which the argument of the appeal must be had. 

Sbo. 289. A motion for a new trial, on a case or exceptions, or other- Motion for 
wise, and an application for judgment on a special verdict or case reserved ^j^ ^^^ ^^ * 
for argument or further consideration, must, in the first instance, be heard Verdict enb- 
and decided at the same term, except that when exceptions are taken opinion of the 
the Judge trying the cause may, at tne trial, direct them to be heard in Court, 
the first instance at the next or special term, and the judgment in the 
meantime suspended ; and in that case they must be there heard in the 
first instance, and judgment there given. And when, uiK)n a trial, the 
case presents only questions of law, the Judge may direct a verdict 



CHAPTER IV. 

TRIAL BY THB. COURT. 

Skc. 290. Trial by jury, how waived. 

291. On trial by the Court, judgment, how given. Moticm for 

new trial. 

292. Exceptions, how and when taken. Judgment at general term. 

293. Proceedings upon judgment* on issue of law. 
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A- D. 1870. gjjc^ 290. Trial by jury may be waived by the several parties to an is- 
''"^■■'^^^*^ sue of fact, in actions on contract, and, witn the absent of the Court, in 
rjshow^alvl Other actions, in the manner following : 
^ 1. By failing to appear at the triaL 

2. By written consent, in person, or by attorney, filed with the QerL 
8. By oral consent in open Court, entered in the minutes. 
Sec. 291. Upon the trial of a question of fiict by the Court, its deci^ 
tbA^court. ^ sion shall be given in writing, and shall contain a statement of the facts 
how to be giv^ found, and the conclusions of law, separately ; and upon a trial of an is- 
en. sue of law, the decision shall be made in the same manner, stating the 

conclusions of law. Such decision shall be filed with the Clerk within 
sixty da3r8 after the Court at which the trial took place. Judgment upon 
the decision shall be entered accordingly. 
Sec. 292. [1.] For the purposes of an appeal, either party may except 
ho^emS when to a decision on a matter of law arising upon such trial within ten days 
taj^en. after notice in writing of the judgment, m the same manner and with 

new tri^. ^^ the same effect as upon a trial by jury : Provided, however. That where 
Kenendterm *^® decision filed under Section two hundred and ninety-one does not au- 
' thorize a final judgment, but directs further proceedings before a referee 
or otherwise, either party may move for a new trial at the next term, 
and for that purpose may, within ten days after notice of the decision 
being filed, except thereto, and make a case or exceptions as above pro- 
vided in cases of an appeal. 

[2.] And either partv desiring a review upon the evidence appearing 
on the trial, either of the questions of fact or of law, may, at any time ^ 
within ten days after notice of the judgment, or within such time as may 
be prescribed by the rules of the Court, make a case or exceptions in like 
manner as upon a trial by jufV* except that the Judge, in settling the^ 
case, must briefly specify the mcts found by him, and his conclusion of 
law. 
Sec. 293. On a judgment for the plaintiff upon an issue of law, the 
on "^judgment pl^intiff may proceed in the manner prescribed by the first two sub-di- 
gi issue at visions of Section two hundred and sixty-nine, upon the failure of the 
^' defendant to answer, where the summons was personally served. If judg- 

ment be for the defendant, upon an issue of law, and if taking of an ac- 
count or the proof of any feet be necessary to enable the Court to com- 
plete the judgment, a reference or assessment by jury may be ordered, as 
in that Section provided. 



CHAPTER V. 

TRIAL BY REFEREES. 

Sec. 294. All issues referable by consent. 

295. When a reference may be compulsorily ordered. 

296. Mode of trial. Effect of report. Review. 

297. Referees, how chosen. Report 

All Issues Sec. 294. All or any of the issues in the action, whether of fact or of 
consent.^ ^ law, or both, may be referred upon the written consent of the parties. 
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Sec. 295. Where the parties do not consent, the Court may, upon the ^' ^' ^^• 
application of either, or of its own motion, except where the investigation ^'■— "V"*' 
wiU require the decision of difficult questions of law, direct a reference enoe^m&j^lSb 

in the Allowing cases : OTdered*^'"^ 

1. Where the trial of an issue of fact shall require the examination of ^'^ ' 
% long account on either side ; in which case the referees may be directed 

to hear and decide the whole issue, or to report upon any specific question 
of &ct involved therein ; or, 

2. Where the taking of an account shall be necessary for the informa- 
tion of the Court, before judgment, or for carrying a judgment or order 
into effect ; or, 

. 3. Where a question of fact, other than upon the pleadings, shall arise, 
upon motion or otherwise, in any stage of the action. 

Sec. 296. The trial by referees shall be conducted in the same manner, ^if'^ffecVof 
and on similar notice, as a trial by the Court. They shall have the same report. i>ec^ 
power to grant adjournments, and to allow amendments to any pleadings ^^^^ ^ ^ 
and to the summons, as the Court, upon such trial, upon the same terms 
and with the like effect They shall have the same power to preserve order 
and punish all violations thereof upon such trial, and to compel the atten- 
i dance of witnesses before them by attachment, and to punish them as for 
contempt for non-attendance or refusal to be sworn or testify, as is pos- 
sessed by the Court They must state the facts found, and the conclu- 
sions of law separately; and their decision must be given, and mav be 
excepted to and reviewed in like manner, and with Tike effect in all re- 
^t^ects as in cases of appeal under Section two hundred and ninety-two ; 
^and they may in like manner settle a case or exceptions. The report of 
the referees upon the whole issue shall stand as the decision of the 
Court, and judgment may be entered thereon in the same manner as if 
the action had been tried by the Court. When the reference is to report 
the facts, the report shall have the effect of a special verdict 

When the case shall have been heard and decided upon the report of 
the referee and exceptions, the decision may be reviewed, on appeal to 
the Supreme Court. 5*'-' 

Sec. 297. In all cases of reference the parties to whom issues are Referees ^ 

formed in the action (except when the defendant is an infant or an absen- bowtobecho. 
tee) may agree in writing upon a person or persons, not exceeding three, ^^wbomaybe 
and a reference shall be ordered to him or them, and to no other person '^^^rt. 
or persons. And if such parties do not agree, the Court shall appoint 
one or more referees, not more than three, who shall be free A*om 
exception. And no person shall be appointed referee to whom all 

S&rties in the action shall object, except in actions for divorce. And no 
udge or Justice of an j (Jourt shall sit as referee in any action pend- 
ing in the Court of which he is Judge or Justice, and not already re- 
ferred, unless the parties otherwise stipulate. The referee or referees shall 
ake and deliver a report within sixty days from the time the action 
all be finally submitted ; and in default thereof, and before the report 
delivered, either party may serve notice upon the opposite party that 
e elects to end the reference; and thereupon the action shall proceed as 
oueh no reference had been ordered, and the referees shall not in such 
e be entitled to any fees. 

62 
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KANNEB OF SNTE&UrO JUDOlCfiMT. 

Sec. 298. Judgment may be for or against any of the parties to the 

action ; may grant defendant affirmative relie£ Com- 
plaint may be dismissed for neglect to prosecute the 
action. Judgment against married women. 

299. The relief to be awarded to the plaintiff. 

300. Bates of damages where damages are recoverable. 

301. Judgment in action for recovery of personal property* 

302. Judgment, how directed. 

303. Clerk to keep a judgment-book, 

304. Judgment to be entered in judgment-book. 

305. Judgmenirroll. Transcript or judgment filed in any othfic 

County — effect of. 

Sec. 298. 1. Judgment may be given for or against one or more of sev^ 
Ju^ment eral plaintiffs, and lor or against one more of several defendants ; and " 
aga^Mtany of i^&y determine the ultimate rights of the parties on each side, as betw 

f!enS^f \fflrl 2. And it may grant to the defendant any affirmative relief to which 
mative relief, ^^y be entitled. 

3. In an action against several defendanto, the Court may, in its dis*; 
cretion, render judgment against one or more of them, leaving the action 
to proceed against the others, whenever a several judgment may be 
proper. 

Ck>inpiaint 4. The Court may also dismiss the complaint, with costs in &vor of one 
mi^ed forlael ^^ niore defendants, in case of unreasonable neglect on the part of tht 
gleet to prose- plaintiff to serve the summons on other defendants, or to proceed in the 
cute act on. ^^^^g^ against the defendant or defendants served. 

In action brought by or against a married woman, judgment may he 

given against her as well for costs as for damages, or both for such costs 

and for such damages, in the same manner as against other persons, to be 

levied and collected of her separate estate, and not otherwise. 

ThereUefto Sec. 299. The relief granted to the plaintiff, if there be no answer, can- 

pfatiS^^^^ not exceed that which he shall have demanded in his complaint ; but ia 

any other case the Court may ^rant him any relief consistent with the 

case made by the complaint and embraced within the issue. 

Rate of dam- ^^f^^ 300. Whenever damages are recoverable, the plaintiff may claim 

age where the and recover, if he show himself entitled thereto, any rate of damage! 

r^coverabioy^ which he might have heretofore recovered for the same cause of action. ^ 

Sec. 301. In an action to recover the possession of personal property^ 
act'ion^or rei judgment for the plaintiff may be for the possession, or for the recovery of 
covery of per- possession, or the value thereof, in case a delivery cannot be had, and of 
sonai proper- Jlamages for the detention. If the property have been delivered to the 
plaintiff, and the defendant claim a return thereof, judgment for the de- 
fendant may be for a return of the property, or the value thereof, in case 
a return cannot be had, and damages for taking and withholding the 
same. 
Sec. 302. Judgment upon an issue of law, or of fact found, or upon 
h^w directed! confession, or upon failure to answer, or upon report of referees (except 
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where the Clerk is audiorized to enter the same, by the first sub-division of ^' ^- ^^^ 
Section two hundred and sixty-nine, and by Section four hundred and one,) ^— — v—— ' 

ill be entered upon the direction of a Judge, subject to review on ap- 
peal in the Supreme Court 

L Bec. 303. The Clerk shall keep among the records of the Court a book Thecie.rkto 
!» the entry of judgment, to be called Uie " Judgment Book." ment book. ^' 

Bfic. 304. The judgment shall be entered in the Judgment Book, and Judgment to 
shall specify clearly the relief granted, or other determination of the ac- S?e%*dgment 
tion. l>ook. 

Sec. 305 Unless the party or his attorney shall furnish a judgment Judgment- 
idl, the Clerk, immediately after entering the judgment, shall attach to- ^^^* 
gether, and file the following papers, which shall constitute the judgment 
roll: 

1. In case the complaint be not answered by any defendant, the sum- 
mons and complaint, or copies thereof, proof of service, and that no an- 
swer has been received, the report, if any, and a copy of the judgment. 

2. In all other cases, the summons, pleadings or copies thereof, and a 

«opy of the judgment, with any verdict or report, the offer of the defend- ^ 

l&t, exceptions, case, and all orders and papers in any way involving the 
merits and necessarily affecting the judgment. 

A transcript of a final judgment, directing, in whole or in part, the Transcript 
Myment of money, may be docketed with the Clerk of the Court of Sfec^^irf "any 
Common Pleas in any other County, and, when so docketed, shall have o*^^ county, 
^e same force and e&ct as a judgment of that Court 






TITLE IX. 

OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 

Chapter L The execution. 

U. Proceedings supplementary to the execution. 



CHAPTER I. 

THE execution. 

I 

ISec. 806. Execution within five years of course. 

307. Execution can only be issued by leave of Court after five years. 

Leave, how obtained. 

308. Judgments, how enforced. 

309. The different kinds of execution. 

310. To what Counties execution may be issued. Execution against 

a married woman. 

311. Execution against the person, in what cases. 

312. Forms of execution. 

313. Final judgments not a lien. Attachments on mesne process a 

lien for one hundred and twenty days after final judgment. 
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A. D. 1870. Sec. 314 Attacliment of real estate made by lodging a copy of execu- 
^'"^"v-***' tion, and o£Scer'8 letum with Register of Deeds. Such 

attachment a lien for one hundred and twenty days. 

315. Execution to be returnable in sixty days. 

316. Personal property bound only by levy. 

317. Existing laws, not inconsistent with this, relating to executions, 

continued until otherwise provided. 

Sec. 306. Writs of execution for the enforcement of judgments as now 

eout^ to^be ^^>^ ^^^ modified in conformity to this title, and the party in whose &- 

enioTced. yor judgment has been heretofore, or shall hereafter be, given, and, in 

case of his death, his personal representatives duly appointed, may, at 

any time within five years after the entry of judgment, proceed to enforce 

the same, as prescribled by this title. 

Sec. 307. After the lapse of five yean from the entry of judgment, an 

After five execution can be issued only by leave of the Court, upon motion, with 

Bued^oni^^by P^^^^onal noticc to the adverse party, unless he be absent or non-resident, 

leave of (^urt or cannot be found to make such service, in which case such sernce maj 

oirtSaS.^*^^ be made by publication, or in such other manner as the Court shall 

direct. Such leave shall not be given unless it be established by the 

oath of the party, or other satisfiEictory proof, that the judgment, or some 

part thereof, remains unsatisfied and due. But the leave shall not be 

necessary when execution has been issued on the judgment within the 

five years, and returned unsatisfied in whole or in part. 

When judgment shall have been rendered in a Court of a Trial Justice 
or other inferior Court in a city, and docketed in the office of the Clerk of 
the County, the application for leave to issue execution must be to the 
County Court of the County where the judgment was rendered. 

Sec. 308. Where a judgment requires the payment of money, or the 
Judgment-- delivery of real or personal property, the same may be enforced in thoee 
owen orce . yggp^^jj^ ][jy execution, as provided in this title. Where it requires the 
pe^ormance of any other act, a certified copy of the judgment may be 
served upon the party against whom it is given, or the person or officer 
who is required thereby or by law to obey the same, and his obedience 
thereto enforced. If ne refuse, he may be punished by the Court as for 
a contempt. 

8£C. 309. There shall be three kinds of execution : One against the 

The differ- property of the judgment debtor ; another against his person; and the 

SicntC "' thircl for the delive^ of the posaession of wal or personal p^pe^ty, or 

such delivery with damages for withholding the same. They shall he 

deemed the process of the Court. 

Sec. 310. When the execution is against the property of the judgment 

Execution to debtor, it may be issued to the Bherin of any County where judgment » 

what counties docketed. When it requires the delivery of real or personal property, it 

Issue*' iT^aiirist ^^^^ ^® issued to the Sheriff of the County where the property, or some 

a married wo- part thereof, is situated. Executions may be issued at the same time to 

™*^- different Counties. 

Real property adjudged to be sold must be sold, in the County where 
it lies, by the Sheriff of the County or by a referee appointed by the 
Court for that purpose ; and, thereupon, the Sheriff or referee must eie- 
cute a conveyance to the purchaser, which conveyance shall be effectual 
to pass the rights and interests of the parties adjudged to be sold. 
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An execution may ittue against a married woman, and it shall direct '^* i>i87o. 
the levy and collection of the amount of the judgment against her from ^""^v""^ 
her separate property, and not otherwise* 

Sec. 311. If the action be one in which the defendant might have J^^|^^^^^^ 
been arrerted, as provided in Section two hundred and two and Section the^per^n, ta 
two hundred and four, an execution against the person of the judement ^^^^ cases. 
debtor may be issued to any County within the jurisdiction of the Court, 
after the return of an execution against his propertv unsatisfied in whole 
or in part But no execution shiQl issue against the person of a judg- 
ment debtor, unless an order of arrest has been served, as in this Act 
provided, or unless the complaint contains a statement of facts showing 
one or more of the causes of arrest required by Section two hundred and 
two. 

Sbc. 312. The execution must be directed to the Sheriff, or Coroner, Form of the 
when the Sheriff is a party or interested, attested by the Qerk, subscribed ^^^"^^^^^ 
by the party issuing it, or his attorney, and must mtelligibly refer to the 
judgment, stating the Court, the County where the judgment roll or 
transcript is filed, the names of the parties, the amount of the judgment, 
if it be for money, and the amount actually due thereon, and the time # 
of docketing in the County to which the execution is issued, and shall 
require the ofiicer, substantially, as follows: 

1. If it be against the property of the judgment debtor, it shall re- 
quire the officer to satisfy the judgment out of the personal property of 
such debtor; and if sufficient personal property cannot be found, out of 
the real property belonging to him. 

2. If it be against r^ or personal property in the hands of personal 
representatives, heirs, devisees, legatees, tenants of real property, or trus- 
tees, it shall require the officer to satisfy the judgment out of such prop- 
erty. 

8. If it be against the person of the judgment debtor, it shall require 
the officer to arrest such debtor and commit him to the jail of the County 
until he shall pay the judgment or be discharged according to law. 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the officer to deliver the possession of the same, par- 
ticularly describing it, to the party entitled thereto, and may at the same 
time require the officer to satisfy any costs, damages, or rents or profits re- 
covered by the same judgment, out of the personal property of the party 
against whom it was rendered, and the value of the property for which 
the judgment was recovered, to be specified therein ; if a delivery thereof 
cannot be had, and if sufficient personal property cannot be found, then 
out of the real property belonging to him, and shall in that respect be 
deemed an execution against property. 

Sec. 313. Final judgments, hereafter rendered, shall not of themselves ^^^^ ^^^«' 
constitute a lien upon real or personal property, or in any way bind the iien. ' 
real or personal property of the judgment debtor : Provided, That the real oi^^Jesnepro^ 
or personal property attached and held on mesne process, in an action, cess a iien for 
shall continue bound until the expiration of one hundred and twenty days ^% ^twenty 
after final judgment is rendered, for the purpose of satisfying the same, ^^y^ ^^fA^ 

Sjbc. 314. When an officer holding an execution for collection shall be judgment 
directed by the creditor, his agent or attorney, to levy the same on the 
real estate of the debtor, he may lodge in the office where by law a deed of^wif ei^S* 
of such real estate is required to be recorded, a certified copy of such exe- bow made. 
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A. D. 1870. cution^-with a certificate thereon, under his hand, stating that he ib di- 
^^^-"^t^"^ rected to levy the same on such real estate, suhstantially describing the 
same. The real estate thus described shall be held to satisfy such execu- 
tion, for the term of one hundred and twenty days from the time of lodg^ 
ing the copy thereof; and when incumbered by previous attachments, 
or liens, the lien, thus created, shall remain, after the removal of such 
prior incumbrance, or lien, one hundred and twenty days. 

The Register of Mesne Conveyance shall keep a record of such copy in 
the same manner as attachments on mesne process- 
Attachment SfiO. 315. The execution shall be returnable, within sixty days after its 
hundred' and receipt by the officer, to the Clerk with whom the record of judgment is 
twenty days, filed. If the first execution is returned unsatisfied, in whole or in part, 
another execution, as of course, may be issued at any time within the pe- 
riod limited by this Act for issuing executions. 
Pereonai^pr^ gjjQ. 316. The lodgment of executions, hereafter issued, with the Sheriff 
oniy^by lery. shall not bind the personal property of the debtor, but personal property 
shall only be bound by actual attachment or levy thereon. 

Sec. 317. Until otherwise provided by the Legislature, the existing pro- 
not^jSoon^r^ visions of law, not supplied by, or in conflict with, this chapter, relatmg to 
ent with this, executions and their incidents, the property liable to sale or execution, 
ecuuoi^*conl the Sale thereof, the powers and rights of officers, their duties thereon, 
fSther rovil *^^ the proceedings to enforce those duties, and the liability of their sure- 
sion ^madel ties, shall apply to the executions prescribed by this chapter. 



CHAPTER 11. 

PKOCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

Sec. 318. Order for discovery of prop^y, examination of judgment 

debtor, Ac. 

319. Any debtor to execution debtor may pay his debt to Sheriff. 

320. Examination of debtors of judgment debtor, or of tiiose 

having property belonging to him. 

321. Witnesses required to testify. 

322. Compelling party or witnesses to attend. 

323. Wliat property may be ordered to be applied to the execu- 

tion. 

324. Judge may appoint receiver, and prohibit transfer of prop- 

erty. 

325. Proceedings upon claim of another party to property, or on 

denial of indebtedness to judgment debtor. 

326. Reference by Judge. 

327. Costs of proceeding. 

828. Disobedience of order, how punished. 

orderfordis- ^®^* ^^^' ^' ^^^^ *^ execution against property of the judgment 
coveryofpro. debtor, or any one of several debtors in the same judgment, issued 
^Mtnination ^^ ^^^ Sheriff of the County where he resides, or has a place of business, 
of tiie judg- or if he do not reside in the State, to the Sheriff of the County where a 
men e tor, ju(jginent-roll Or a transcript of a Justice's judgment for twenty-five del- 
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Uun or upwards, eioluuve of costs, u filed, is returned unsatisfied, in whole '^' ^' ^^^ 
or in part, the judgment creditor, at any time after such return made, is ^""^v"*^ 
entitled to an order from a Judoe of the Circuit Court, or requiring such 
judgment debtor to appear and answer concerning his property, oefore 
such Judge, at a time and place specified in the order, within the County 
to which the execution was issued. 2. After the issuing of an execution 
against property, and upon proof by affidavit, of a party or otherwise, 
to the satisfiiction of the Court, or a Judge thereof, that any judgment 
debtor has property which he unjustly refuses to apply toWaids the satis- 
faction of tne judgment, such Court or Judge may, by an order, require 
the judgment debtor to appear at a specified time and place, to answer 
concerning the same; and such proceedings may thereupon be had for 
the application of the property ox the iudgm^it debtor towards the sat- 
is&ction of the judgment as are proviaed upon the return of an execu- 
tion. 3. On an examination under this Section, either party may exam- 
ine witnesses in his behalf, and the judgment debtor may be examined in 
the same manner as a witness. 4. Instead of the order requiring the 
attendance of the judgment debtor, the Judge may, upon proof by affi- 
davit or otherwise, to his satisfaction, that there is danger of the debtor's 
leaving the State, or concealing himself, and that there is reason to be- 
lieve he has property which he unjustly refuses to apply to such judg- 
ment, issue a warrant requiring the Sheriff of any Countv where such 
debtor may be to arrest him and bring him before such «f udge. Upon 
being brought before the Judge, he may be examined on oath, and if it 
f then appears that there is danger of the debtor's leaving the State, and 
that he has property which he has unjustly refused to apply to such judg- 
ment, ordered to enter into an undertaking, with one or more sureties, 
that he will, from time to time, attend before the Judge as he shall direct, 
and that he will not, during the pendency of the proceedings, dispose of 
any portion of his property not exempt from execution. In default of 
entering into such undertaking, he may be committed to prison by war- 
rant of the Judge, as for a contempt 5. No person shall, on examina- 
tion, pursuant to this chapter, be excused from answering any question on 
the ground that his examination will tend to convict him of the commis- 
sion of a fraud ; but his answer shall not be used as evidence against him 
in any criminal proceeding or prosecution. Nor shall he be excused 
from answering any question, on the ground that he has, before the ex- 
amination, executed any conveyance, assignment or transfer of his prop- 
erty for any purpose, but his answer shall not be used as evidence against 
him in any criminal proceeding or prosecution. 

Sac. 319. After the issuing of execution against property, any person j^^^^^ a^'^eaS 
indebted to the judgment debtor may pay to the Sheriff the amount of ^tfona^atn^ 
his debt, or so much thereof as shall be necessary to satisfy the execu- ^^^ creditor, 
tion ; and the Sheriff's receipt shall be a sufficient discharge for the 
amount so paid. 

Sec. 320. After the issuing or return of an execution against property Examination 
of the judgment debtor, or of any one of several debtors in the same fhe^idgment 
judgment, and upon an affidavit that any person or corporation has prop- ^^^^\^^*^^ 
erty of such judgment debtor, or is indebted to him in an amount exceed- property ^b^ 
ing ten dollars, the Judge may, by an order, require such person or cor- |^Vf *3fbS>r^® 
poration, or any officer or meqaber thereof, to appear at a specified time Joint aebt- 
and place, and answer concerning the same. The Judge may also, in his ^^' 
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A^. 1870. discretion, require noiioe of snch proceeding to be given to aaj party to 
^""^"V""*^ the action, in snch manner as may seem to nim pro^r. 

' The proceedings mentioned in.this Section, and m Section three hun- 
dred and eighteen, may be taken upon the return of an execution unsat- 
isfied, issued upon a judgment recovered in an action against joint debt- 
ors, in which some of the defendants have not been served with the sum- 
mons bj which said action was commenced, so far as reUtes to the joint 
property of such debtors ; and all actions bv creditors to obtain satisfac- 
tion of judgments out of the property of jomt debtors are maintainable 
in the like maimer and to the like effect These provisions shall applj 
to all proceedings and actions now pending, and not actually terminated 
by any final judgment or decree. 
Witnessesre- Sec. 321. Witnesses may be required to appear and testify on any pro- 
g^red to tes- feedings under this chapter, in the same manner as upon the trial of an 
issue. 
Sec. 322. The party or witness may be required to attend before the 
Compelling Judge, or before a referee appointed by the Court or Judge ; if before a 
nesses^to^t- refere^, the examination shall be taken by the referee, and certified to 
tend. i\^Q Judge. All examinations and answers before a Judge or referee, un- 

der this chapter, shall be on oath, except that when a corporation an- 
swers, the answer shall be on the oath of an officer thereof. 

Sec. 323. The Judge may order any property of the judgment debtor, 

What pro- not exempt from execution, in the hands either of himself or any other 

OTdered S Se P^J^o*** ^r duc to the judgment debtor, to be applied towards the satisfac- 

appiied to the tion of the judgment ; except that the earnings of the debtor for his per- 

execution. gonal services, at any time within sixty days next preceding the order, 

cannot be so applied when it is made to appear, bv the debtor's affidavit 

or otherwise, that such earnings are necessary n>r the use of a family 

supported wholly or partly by his labor. 

Sec. 324. The Judge may also, by order, appoint a receiver of the 

Judge mav property of the judgment debtor, in the same manner, and with the like 

Tor.^anV prol authority, as if the appointment was made by the Court, according to 

htt)it transfer. Section two hundred and sixty-seven. But before the appointment of 

ty.''orSer,^&cI such receiver, the Judge shall ascertain, if practicable, by the oath of 

the partv or otherwise, whether any other supplementary proceedings 

are pendmg against the judgment debtor, and if such proceedings are so 

pending, the plaintiff therein shall have notice to appear berore him, 

and shall likewise have nolice of all subsequent proceeaings in relation 

to said receivership. No more than one receiver of the property of a 

judgment debtor shall be appointed. The Judge may also, by order, 

forbid a transfer or other disposition of the property of the judgment 

debtor not exempt from execution, and any interference therewith. 

Whenever the Judge shall grant an order for the appointment of a 
receiver of the property of the judgment debtor, the same shall be filed 
in the office of the Clerk of the Court of Common Pleas of the County 
where the judgment roll in the action, or transcript from Trial Justice's 
judgment, upon which the proceedings are taken, is filed ; and the said 
Clerk shall record the order in a bool to be kept for that purpose in his 
office, to be called ''Book of Orders Appointing Receivers of Judgment 
Debtors," and shall note the time of the filing of said order therein. A 
certified copy of said order shall be delivered to the receiver named 
therein, and he shall be vested with the property and effects of the judg- 
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moKt debtor from the time of the filing and recording of the order as ^^ ^^^ 
aforesaid. The receiver of liie judgment debtor shall be subject to the *— -v^-^ 
direction and control of the C!ourt in which the judgment was obtained, • 
or docketed, upon which the proceedings are founded. 

But before he shall be vested with anv real property of such judgment 
debtor, a certified copy of said order snail also be filed and recorded in 
the office of the Register of Mesne Conveyances of the County in which 
any real estate of such judgment debtor sought to be affected by such 
order is situated, and also m the office of the Register of Mesne Con- 
veyances of the County in which such judgment debtor resides. 

CBC. S25. If it appear that a person or corporation alleged to have Prooeedingrs 
property of the judgment debtor, or indebted to him, claims an interest in SSotherparS? 
the property adverse to him, or denies the debt, such interest or debt shall or property, 
be recoverable only in an action against such person or corporation by thcj indebtednem 
receiver ; but the Judge may, by order, forbid a transfer or other disposi- Jj^i,^,^^™®^* 
tion of such property or interest, till a sufficient opportunity be given 
to the receiver to commence the action, and prosecute the same to judg- 
ment and execution ; but such order may be modified or dissolved by the 
Judge granting the same, at any time, on such security as he shall direct. 

8bo. S26. The Judge may, in his discretion, order a reference to a j^SS^"®®^^ 
referee agreed upon by the parties, or appointed by him, to report the 
evidence or the facts, and may, in his discretion, appoint such referee in 
the first order, or at any time. 

Sec. 327. The Judge may allow to the judgment creditor, or to any costeofpro- 
I party so examined, whether a party to the action or not, witnesses' fees ^^ ^' 
and disbursements, and a fixed sum in addition, not exceeding thirty 
dollars, as costs. 

Sec. 328. If any person, party or witness, disobey an order of the Disobedience 
Judge or referee, duly served, such person, party or witness, may be punished.^^^ 
punished by the Judge as for a contempt And in all cases of commit- 
ment under this chapter, the person committed may, in case of inability 
to perform the act required, or to endure the imprisonment, be discharged 
firom imprisonment by the Court or Judge committing him, or the Court 
in which the judgment was rendered, on such terms as may be just. 



TITLE X. 

OF THE COSTS IN CIVIL ACTIONS. 

Sec. 329. Existing statutes regulating costs repealed. 

330. Costs, when allowed of course to the plaintiff 

331. Costs, when allowed of cottrse to the aefendant. 

332. Costs, when allowed to either party, in the discretion of 

the Court. 

333. Amount of costs allowed. 

334. Allowance in addition to costs. 

335. Allowance, how computed. Difficult and extraordinary 

cases. 
836. Interest on verdict or report, when allowed. 

63 
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Ssa 887. CoBtB, how to be inserted in judgment Adjustment of 

interlocutory costs. 

838. Clerk's fees. 

839. Referee's fees. 

340. Costs on postponement of trial 

341. Costs on a motion. 

842. Costs against an infant plaintiff. 

848. Costs in an action by or against an executor or admin» 
trator, trustee of an express trust, or a person ex- 
pressly authorized by statute to sue. 

344. Costs on review of a decision of an inferior Court in a 
special proceeding. 

845. Costs in an action by the State. 

346. The like. 

347. Costs against assignee after action brought, of cause of 

action. 
848. Costs on a settlement 

Sec. 329. All statutes establishing or regulating the costs or fees of at- 

^^bmabo- f^YnejB, solicitors and counsel in civil actions are repealed; and hereafter 

the measure of such compensation shall be left to the agreement, express 

or implied, of the parties. But there may be allowed to the prevailing 

party, upon the judgment certain sums, by way of indemnity, for his 

expenses in the action, which allowances are in this Act termed costs. 

Sec. 330. Costs shall be allowed of course to the plaintiff, upon a recoY- 

t^of^^^e ery, in the following cases: 

tiff*^%^^*r"r ^' ^^ *^ action for the recovery of real property, or when a claim of tide 
actions on one to real property arises on thepleaaings, or is certified by the Court to have 
instrument, ^ome in question at the trial. 

2. In an action to recover the possession of personal property. 

3. In the actions of which a Court of Trial Justice has no jurisdic- 
tion. 

4. In an action for the recovery of money, where the plaintiff shall re- 
cover fifty dollars. But in an action for assault, battery, false imprison- 
ment, libel, slander, malicious prosecution, criminal conversation, or se- 
duction, if the plaintiff recover less than fifty dollars damages, he shall 
recover no more costs than damages. And in an action to recover the 
possession of personal property, if the plaintiff recover less than fifty dol- 
lars damages, he shall recover no more costs than damages, unless he re- 
covers also property, the value of which, with the damages, amounts to 
fifty dollars, or the possession of property be adjudged to him, the value 
of which, with the damages, amounts to fifty dollars. Such value must be 
determined by the jury, court or referee by whom the action is tried. 
When several actions snail be brought on one bond, recognizance, promis- 
sory note, bill of exchange or other instrument in writing, or in any other 
case for the same cause of action, against several parties who might have been 
joined as defendants in the same action, no costs other than oisbursemeDts 
shall be allowed to the plaintiff in more than one of such actions, which 
shall be at his election : Provided, That the party or parties proceeded 
against in such other action or actions shall, at the time of the commeDoe- 
ment of the previous action or actions, have been within this State and 
not secreted. 
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Sec. 331. Costs shall be allowed of course to the defendant in the ac- -^ ^- 1^*« 
lions mentioned in the last Seotion, nnless the plaintiff be entitled to costs ^*— -^^r-*-^ 

toerem. ^ ed to defond- 

Seo. 332. In other actions, costs may be allowed, or not, in the discre- anf • 

^ #^i_ />! _x ^ When allow- 

tion of the Court ed to either 

In all actions where there are several defendants not united in interest, Sf^^t/on^of 

and making separate defences by separate answers, and the plaintiff fails the court. 

to recover judgment .against all, the Court may award costs to such of 

the defendants as have judgment in their fayor, or any of them. 
In the following cases, the costs of an appeal shall be in the discretion 

of the Court : 

1. When a new trial shall be ordered ; 

2. When ajudgment shall be affirmed in part and reversed in part 

Sec. 333. When allowed, except in Courts of Trial Justices, costs shall ^j^°^°?°* 5^ 

% i* %■» costs fitiioweci. 

be as follows : 

1. To the plaintiff, for all proceedings before notice of trial, in actions 
where judgment for failure to answer can be taken without application to 
the Court, fifteen dollars ; where judgment can only be taken on such ap- 
plication, twenty-five dollars ; f6r all proceedings after notice of and be- 
fore trial, fifteen dollars ; fbr each additional defendant served with pro- 
cess, not exceeding ten, two dollars ; and for each necessary defendant, 
in excess of that number, served with process, one dollar. 

2. To the defendant, for all proceedings before notice of trial, ten dol- 
lars ; and for all proceedings aftier notice of and before trial, fifteen dollars. 

3. To either party for the trial of an issue of law, twenty dollars ; for 
every trial of an issue of fact, thirty dollars f and where the trial shall 
necessarily occupy more than two days, ten dollars in addition hereto. 

4. To either party, where a new trial shall be had, for all proceedings 
after the granting of and before such new trial, twenty-five dollars ; for 
attending upon and taking the deposition of a witness conditionally, or 
attending to perpetuate his testimony, ten dollars ; for drawing interroga- 
tories to annex to a commission for the taking of testimony, ten dollars ; 
for attending the examination of a party before trial, ten dollars ; for 
making and serving a case, or case containing exceptions, twenty dollars, 
except that where the case shall necessarily contain more than fifty folios, 
there shall be allowed ten dollars in addition thereto ; and for making 
and serving amendments thereto, ten dollars. To the plaintiff, for the 
appointment of a guardian of an infant defendant, ten dollars ; but no 
niore than ten dollars shall be allowed for the appointment of guardians 
in any one action. To the plaintiff, fbr procuring an order of injunction, 
ten dollars. 

5. To either party on appeal to the Supreme Court before argument, 
thirty dollars ; for argument, sixty dollars ; and when a judgment is 
affirmed, the Court may, in its discretion, also award damages for the de- 
lay, not exceeding ten per cent, on the amount of the judgment ; fbr pre- 
paring and serving a case, or case containing exceptions, in appeals to 
the Supreme Court, twenty dollars. 

6. To either party, for every term, not exceeding five, at which the 
cause is necessarily on the calendar and is not tried, or is postponed by 
order of the Court, ten dollars ; and for every term not exceeding ten, 
excluding the term at which the cause is argued in the Supreme Court, 
ten doUars ; but in an action hereafter brought to recover dower, before 



L 



498 STATUTES AT LARGE 

A. D. 1870. admeasurements of real property aliened by the husband, the pluntiff 

^"""^v^"^ shall not recover costs, unless it appear that the dower was demanded 

before the commencement of the action and was refused. 

The same costs shall be allowed to the plaintiff in proceedings under 

chapter two, title twelve, of the second part of this Code, (Sections three 

hundred and ninety-two to three hundred and ninety-eight,) as upon the 

commencement of an action. 

Sec. 334. In addition to these allowances, there shall be allowed to 

Additional the plaintiff, upon the recovery of judgment by him, in any action for 

wance. ^^ partition of real property, or for the foreclosure of a mortgage, or in 

any action in which a warrant of attachment has been issued, or for an 

adjudication upon a will or other instrument in writing, and in proceedings 

to compel the determination of claims to real property, the sum of ten 

per cent, on the recovery, as in the next Section prescribed, for any 

amount not exceeding two hundred dollars ; an additional sum of five 

per cent for any additional amount not exceeding four hundred dollars ; 

and an additional sum of two per cent, for any additional amount not 

exceeding one thousand dollars. 

And in the actions above named, if the same shall be settled before 
judgment therein, like allowances upon the amount paid or secured upon 
such settlement, at .one-half the rates above specified. 

Sec. 335. These rates shall be estimated upon the value of the prop- 
Aiiowanoe, erty claimed or attached or affected by the adjudication upon the will or 
t^ iMfflcilat other instrument, or sought to be partitioned, or the amount found due 
and extraor- or unpaid upon the mortgage in an action for foreclosure. And when- 
ary cases. ^^^^ .^ shs,]l be necessary to apply to the Court for an order enforcing 
the payment of an installment fiilling due, after judgment, in an action 
for foreclosure, the plaintiff shall be entitled to the rate of allowance in 
the last Section prescribed, but to no more in the aggregate^ than if the 
whole amount of the mortgage had been due when judgment was entered. 
Such amount of value must be determined by the Court or by the Com- 
missioners, in case of actual partitions. In difi&cult and extraordinary 
cases, where a defence has been interposed, or in such cases where a trial 
has been had, and in actions or proceedings for the partition of real es- 
tate, the Court may also, in its discretion, make a further allowance to 
any party, not exceeding five per cent, upon the amount of the recoveiy 
or claim, or subject-matter involved. 
Sec. 336. When the judgment is for the recovery of money, interesti 

verdicrOT rZ ^^^ ^^® ^^^^ ^^ ^® verdict or report until judgment be finally en- 
port when ai- tered, shall be computed by the Clerk, and added to the costs of the party 
1^^®^- entitled thereto. 

Sec. 337. The Clerk shall insert in the entry of judgment, on the 
Costs, how to application of the prevailing party, upon five days' notice to the other, 
judRment. ^ except when the attorneys reside in the same city, village, or town, and 
of^lnterkSu- ^^®^ "P^^ *^^ days' notice, the sum of the allowances for costs, as pro- 
tory costs. vided by this Code, the necessary disbursements, including the fees of 
officers allowed by law, the fees of witnesses, the reasonable compensation 
of commissioners in taking depositions, the fees of referees, and the ex- 
pense of printing the papers for any hearing, when required by a rule of 
the Court. The disbursements shall be stated in detail and verified by 
affidavit. A copy of the items of the costs and disbursements shall be 
served, with a notice of adjustment. 
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Whenever it shall be neoeBsary to adjust costs in any interlocutory ^ ^' ^^^• 
proceeding in an action, or in auy special proceedings, the same shall be ^^'''^^'^'"^ 
adjusted by the Judge before whom the same may be heard, or the Court 
before which the same may be decided or pending, or in such other man- 
ner as the Judge or Court may direct 

Sec. 338. The Clerk shall receive : 

On every trial, from the party bringing it on, two dollars; on filing clerk's fees. 
transcript, twenty-five cents ; 

On entering judgment, fifty cents. 

He shall receive no other fee for any services whatever, in a civil 
action, except for copies of papers, at the rate of ten cents for every hun- 
dred words. 

Sec. 339. The fees of. referees shall be three dollars to each, for every Referee's fees 
day spent in the business of the reference ; but the parties may agree in 
writing upon any other rate of compensation. 

Sec. 34D. When an application shall be made to a Court or referees to of costs on 
postpone a trial, the payment to the adverse party of a sum not exceed- ment g^ trSoI 
iug ten dollars, besides the fees of witnesses, may be imposed, as the con- 
dition of ^ranting the postponement. 

Sec. 341. Costs may be allowed on a motion, in the discretion of the jj^^^ ^^ * 
Court or Judge, not exceeding ten dollars, and may be absolute or 
directed to abide the event of the action. 

Sbc. 342. When costs are adjudged against an in&nt plaintifiT, the costs against 
guardian by whom he appeared in the action shall be responsible there- ^t^^ plain- 
for, and payment thereof may be enforced by attachment 

Sec. 343. In an action prosecuted or defended by an executor, admin- ..^^^^ ^° ^^ 
istrator, trustee of an express trust, or a person expressly authorized by g^nst^an^exl 
statute, costs shall be recovered, as in an action by and against a person m^trator^" 
prosecuting or defending in his own right ; but such costs shall be trustee of an 
chargeable only upon or collected of the estate, fund, or party repre- S?*a*%ereon 
sent^, unless the Court shall direct the same to be paid by the plaintiff fF^I^^^ ^~ 
or defendant personally, for mismanagement or bad &ith in such action statute to sne[ 

or defence. ^u}^^ ^^"^ 

Sec. 344. When the decision of a Court of inferior jurisdiction in a costs or re. 

special proceeding, including appeals from Probate Courts, shall be JJSon^ of an 

brought before the Circuit (x>urt for review, such proceeding shall, for inferior court 



all pun>oses of cost, be deemed an action at issue, oh a question of law, j^^o^ed^g.^'^ 
from trie time the same shall be brought into Court, and costs thereon 
shall be awarded and collected in such manner as the Court shall direct, 
according to the nature of the case. 

Sec. 345 In all civil actions, prosecuted in the name of the State, by Costs in ac- 
an officer duly authorized for that purpose, the State shall be liable for Itate. ^ ^^^ 
costs in the same cases, and to the same extent as private parties. If a 
private person be joined with the State as plaintiff he shall be liable in 
the first instance for the defendant's costs, which shall not be recovered 
of the State till after execution issued therefor against such private party 
and returned unsatisfied. 

Sec. 346. In an action prosecuted in the name of the State, for the re- ^"^« ^ama 
covery of money or property, or to establish a right or claim for the bene- 
fit of any county, city, town, village, corporation or person, costs awarded 
against the plaintiff shall be a charge against the party for whose benefit 
the action was prosecuted, and not against the State. 
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I 

A. D. 1870. gjjQ^ 347, In actions in which the cause of action shall, by assignment 

^'"**>''"*^ after the commencement of the action, or in any other manner, become 

assignee after t^© property of a person not a party to the action, such person shall be 

anactioncom- liable for the costs in the same manner as if he were a party, and pay- 

meuce . ment thereof may be enforced by attachment. 

Sec. 348. Upon the settlement, before judgment, of any action men- 
settiement * tioned in Section three hundred and thirty, no greater sum shall be 
demanded from the defendant as costs than at the rates prescribed by 
that Section. 



TITLE XL 

OP APPEALS IN CIVIL ACTIONS. 

Chapter L Appeals in general. 

II. Appeals to the Supreme Court. 
III. Appeal to the Circuit Court from an inferior Court. 

CHAPTER I. 

appeals IN GENERAL. 

Sec. 349. Writs of error abolished, and appeals substituted. 

350. Orders made out of Court, how vacated or modified. 

351. Who may appeal. 

352. Parties, now designated on appeal. 

353. Appeal, how made. 

354. Clerk to transmit papers to Appellate Court. 

355. Intermediate orders affecting the judgment may be reviewed 

on the appeal from the judgment. 

356. Judgment on appeal. 

357. Time for appealing. 

Sec 349. Writs of error in civil and criminal actions, as they have 

Writs of er- heretofore existed, are abolished ; and the only mode of reviewing a 

ror abolished judgment or order in a civil or criminal action shall be that pi*escribed by 

and appeals •',.°...i * •' 

substituted. tniS title. 

Sec. 350. An order, made out of Court, without notice to the adverse 
Orders made party, may be vacated or modified, without notice, by the Judge who 
how^wsSek niade it, or may be vacated or modified on notice, in the manner in which 
or modified, other motions are made. 

^^ ^ Sec. 351. Any party aggrieved may appeal in the cases prescribed in 

peaL ^ this title. 

Sec. 352. The party appealing shall be known as the appellant, and 
d^lgSatedon ^^® adverse party as the respondent. But the title of the action shall 
appeal. not be changed in consequence of the appeal. 

Sec. 353. (i.) An appeal must be made by the service of a notice, in 

maSe.^*^*^^^ writing, on the adverse party, and on the Clerk with whom the judgment 

or order appealed irom is entered, stating the appeal from the same or 
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some specified part thereof. (2.) When a party shall give, in good faith, ^ ^' ^®^' 
notice of appeal from a judgment or order, and shall omit, through mis- 
take, to do any other act necessary to perfect the appeal or to stay pro- 
ceedings, the Court may permit an amendment on such tenns as may be 
just. 

8£a 354 If the appellant shall not, within twenty days after his ap- of transmia- 
peal is perfected, cause a certified copy of the notice of appeal and of to^'^Appefiate 
the judgment roll, or, if the appeal be from ah order or any part thereof, court. 
a certified copy of such order, and the papers upon which the order was 
granted, to be transmitted to the Appellate Court by the Clerk with whom 
the notice of appeal is filed, the respondent may cause such certified copy 
to be transmitted by such Clerk to the Appellate Court, and recover the ex- 
penses thereof, as a disbursement on such appeal, in case the judgment or 
order appealed irom shall be in whole or in part affirmed ; and this pro- 
vision shall apply to all appeals heretofore taken, where the appeal has 
not been dismissed in the manner provided by the rules of the Appellate 
Court. 

Sec. 355. Upon an appeal from a judgment, the Court may review intermedJ. 
any intermediate order involving the merits, and necessarily affecting the S^tin'g ^judgl 
judgment. ment. 

Sec. 356. Upon an appeal from a judgment or order, the Appellate jud^^menton 
Court may reveree, affirm or modify the judgment or order appealed »£P|f^i, «««- 
from, in the respect mentioned m the notice oi appeal, and as to any or 
1 all of the parties, and may, if necessary or proper, order a new trial. 
i When the judgment is reversed or modified, the Appellate Court may 
make complete restitution of all property and rights lost by the errone- 
ous judgment. 

Sec. 357. The appeal to the Supreme Court under sub-division two of p^lSng.^^^*^ 
Section eleven of tnis Code, must be taken within sixty days after writ- 
ten notice of the order shall have been given to the party appealing ; 
every other appeal allowed by the second chapter of this title must be 
taken within two years after the judgment shall be perfected by filing 
the judgment roll. 



CHAPTER II. 

APPEALS TO THE SUPREME COURT. 

Sec. 358. Appeal, in what cases. 

359. On appeal, security must be given or deposit made, unless 

waived. 

360. On judgment for money, security to stay execution. New un- 

dertaking, on sureties in the first becoming insolvent. 

361. If judgment be to deliver document or personal property, it 

must be deposited or security given. 

362. If judgment be to execute conveyance, it must be executed 

and deposited. 

363. Security where judgment is to deliver real property, or for a 

sale of mortgaged premises. 
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A. D. 1870. gjjc. 364. Stay of proceedings upon security being given, 
^'■^"v"""^ 366. Undertakings may be in one instrument or several. 

866. Security to be approved and sureties to justify. 

367. Perishable property may be sold, notwithstanding appeal. 

368. Undertaking must be filed. 

Sec. 368. An appeal may be taken to the Supreme Court in the casei 

w^^^es. ^^ mentioned in Section eleven. When the CSrcuit Court shall render judp' 

The^^Judg- ment upon a verdict taken, subject to the opinion of the Court, the ques» 

diet subjectto tions or Conclusions of law, together with a concise statement of the iacti 

court^*^'^^^ upon which they arose, shall be prepared by and under the direction 

the Court, and shall be filed with the judgment roll, and be deemed a 

part thereof, for the purposes of a review in the Supreme Court. 

The provisions of this Section shall apply to any. judgment therdu 
mentioned that has been heretofore rendered, and upon which an append 
has been brought and is now pending, or upon which an appeal shall 
hereafter be brought When the return has already been filed with the 
Clerk of the Supreme Court such statement shall be filed with him, and 
be deemed a part of such return. 

Sec 359. To render an appeal efiectual for any purpose, a written un- 
security^^^si dertaking must be executed on the part of the appellant by at least two 
be given, or sureties, to the effect that the appellant will pay all costs and damages 






unfess w^ed which may be awarded against him on the appeal, not exceeding three 
hundred dollars, or that sum must be deposited with the Clerk with 
whom the judgment or order was entered, to abide the event of the ap- 
peal. Such undertaking or deposit may be waived by a written consent 
on the part of the respondent. 
Seo. 360. If the appeal be A-om a judgment directing the payment of 
foTmo^fSt ^^^^Jy it shall not stay the execution of the judgment, unless a written 
curity to sW undertaking be executed on the part of the appellant, by at least two 
^^ew^^under- sureties, to the efiect that, if the ludgment appealed from, or any part 
**u^^i»^flr8t *^®^®^^> ^^ aflSrmed, or the appeal be dismissed, the appellant will par 
becomiDg iL the amount directed to be paid by the judgment, or the part of such 
solvent. amount as to which the judgment shall be affinned, if it be aflSrmed only 

in part, and all dama^ which shall be awarded against the appellant 
upon the appeal. Wnenever it shall be made satisntctorily to appear to 
the Court tiiat since the execution of the undertaking the sureties have 
become insolvent, the Court may, by rule or order, require the appellant 
to execute, file and serve a new undertaking as above ; and in case of 
neglect to execute such undertaking within twenty days after the service 
of a copy of the rule or order requiring such new undertaking, the a^ 
peal may, on motion to the Court, be dismissed with costs. Whenever it 
shall be necessary for a party to any action or proceeding to give a bond 
or an undertaking with surety or sureties, he may, in lieu thereof, deposit 
with the officer or into Court, as the case may require, money to the 
amount for which such bond or undertaking is to be given. The Court 
in which such action or proceeding is pending may direct what disposi- 
tion shall be made of such money, pending the action or proceeding. In 
any case where, by this Section, the money is to be deposited with an 
officer, a Judge or the Court, in term or at chambers, upon the applica- 
tion of either party, may, before such deposit is made, order it to be de- 
posited in Court instead of with such officer ; and a deposit made, pur- 
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Buant to such order, shall be of the same effect as if made with such ^* ^* ^^<>- 
officer. ^*— ^Y-"— ^ 

Sec. 361. If the judgment appealed from direct the assignment or de- or de^^?^^of 
Hyery of documents or personal poperty, the execution of the judgment doonmen^or 
shall not be stayed by appeal, unless the things required to be assigned or Slny^it^muat 
delivered be brought into Court, or placed in the custody of such officer do deposited 
«r receiver as the Court shaU appoint, or unless an undferteking be en- ^y'^T^'''^ ""' 
tered into on the part of the appellant, by at least two sureties, and in 
•ach amount as the Court, or a Judge thereof, shall direct, to the effect 
that the appellant will obey the order of the Appellate Court upon the 
appeal. 

Bec. 362. If the judgment appealed from direct the execution of a if to execute 
eonveyance or other instrument, the execution of the judgment shall not mu^^^e" ex^ 
.he stayed by the appeal until the instrument shall have been executed cuted and de- 
and deposited with the Clerk with whom the judgment is entered, to ^^^ 
abide tne judgment of the Appellate Court 

' Sec. 363. If the judgment appealed from direct the sale or delivery of security in 
possession of real property, the execution of the same shall not be stayed, fudSSent ^ 
unless a written undertaxing be executed on the part of the appellant, to deitver re- 
with two sureties, to the effect that, during the possession of such property Jj. fj^2*®^f^ 
by the appellant, he will not commit, or suffer to be committed, any waste of mortgaged 
thereon, and that, if the judgment be affirmed, he will pay the value of ^^^ *** 
the use and occupation of the property, from the time of the appeal until 
the delivery of possession thereof, pursuant to the judgment, not exceed- 

ting a sum to be fixed by a Judge of the Court by which judgment was 
Tendered, and which shall be specified in the undertaking. When the 
judgment is for the sale of mortgaged premises, and the payment of a 
deficiency arising upon the sale, the undertaking shall also provide for 
the payment of sucn deficiency. 

Beg. 364. Whenever an i^peal is perfected, as provided by Sections stay of pro- 
three hundred and sixty, three hundred and sixty-one, three hundred and Sn**^^sfcur?^ 
aixty-two, and three hundred and sixty-three, it stays all further proceed- being given, 
ings in the Court below upon the judgment appealed from, or upon the 
matter embraced therein ; but the Court below may proceed upon any 
other matter included in the action, and not affected by the judgment ap- 
pealed from. And the Court below may, in its discretion, dispense with 
or limit the security required by Sections three hundred and sixty, three 
hundred and sixty-one and three hundred and sixty-three, when the ap- 
pellant is an executor, administrator, trustee, or other person acting in 
another's right ; and may also limit such security to an amount not less 
than fifty thousand dollars, in the cases mentioned in Sections three hun- 
dred and sixtv-one, three hundred and sixty-two, three hundred and sixty- 
three, where it would otherwise, according to those Sections, exceed that 
sum. . 

Sec. 365. The undertakings prescribed by Sections three hundred and undertakings 
fifty-nine, three hundred and sixty, three hundred and sixty-one, and Sstrument or 
three hundred and sixty-three, may be in one instrument or several, at s^yerai. 
the option of the appellant ; and a copy, including the names and resi- 
dence of the sureties, must be served on the adverse party, with a no- 
tice of appeal, unless a deposit is made as provided in Section three hun- 
dred and fifty-nine, and notice thereof given. 

Bec. 366. An undertaking upon an appeal shall be of no effect, unless 
64 
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A. IX len. it be aooompanied bj the affidavit of the sureties that thej are eacli 
^^-'^v'"'^ worth double the amount specified therein. The respondent may, how- 
be^approved ^^^9 except to the sufficiency of the sureties, within ten days after the no- 
aadtojiistuy. tice of the appeal ; and unless they or other sureties justify before a Judge 
of the Court below, as prescribed by Sections two hundred and eightoea 
and two hundred and nineteen, within ten dap thereafter, the appeal shall 
be r^arded as if no undertaking had been given. The justification shsU 
be upon a notice of not less than five davs. 
Sec. 367. In the cases not provided ror in Sections three hundred and 
^*J?^M* sixty, three hundred and sixty-one, three hundred and sixty-two, three 
Ee' Mid^ ?o^ hundred and sixty-three, and three hundred and sixty-four, the perfect- 
appeSf^**^^**^ ing of an appeal, by giving the undertaking mentioned in Section three 
hundred and fifty-nine, shfdl stay proceedings in the Ck)urt below upon 
the judgment appealed &om, except that, where it directs the sale of pe^ 
ishable property, the Court below may order the property to be sold, and 
the proceeds thereof to be deposited or invested in this State or United 
States bonds, to abide the judgment of the Appellate Court. 
Sec. 368. The undertaking must be filed with the Clerk with whom the 
mStUsflieSf judgment or order appealed from was entered. The provisions of this 
chapter as to the security to be given upon appeals, and as to the stay of 
proceedings, shall apply to appeals taken under sub-division th^ee of Sec- 
tion eleven. 





CHAPTER III. 

APPEAL TO THE CIKCUIT COURT FBOM AN INFEKIOR COURT. 

Sec. 369. By what Courts judgments to be reviewed. New trial 

370. Appeal, when to be taken. 

371. Notice of appeal to be served on Justice, and costs of reiam to 

be paid. 

372. Security to stay execution. 

373. Form of undertaking. 

374. Execution, how stayed. 

375. In case of death of Justice, undertaking to be filed. 

376. Filing in lieu of service of notice of appeal. 

377. Eetum, when and how made and compelled. 

378. How made if Justice be out of office. 

379. Further return. 

380. Justice dead, insane or absent. 

381. Hearing upon return. 

382. Appeal to be heard on the original papers- 

383. Judgment on appeaL New trial. 

384. Judgment roll. 

385. Costs, how awarded* 

386. Restitution. 

387. Setting off costs and recovery. 

388. The costs on appeaL 

Sec. 369. When a judgment is rendered by a Trial Justice's Court, 
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by the County CommisBioners, or any other inferior Court or jurisdiction, ^' ^' i^« 
eaye the Probate Court heretofore provided for in this Act, the appeal ^***-v— ^ 
shall be to the CSrcuit Court of the County wherein the judgment was brrf^lwed! 
rendered. On such appeal, when the amount of the claim or claims for by what court 
which judgment was demanded by ei&er party in his pleadings in the *~"*®^ ^'^* 
Court below shall exceed ten dollars, or when, in an action to recover the 
possession of personal property, the value of the property as assessed and 
the damages recovered shall exceed ten dollars, exclusive of costs, a new 
trial shall be had in the Circuit Court in the following appellate cases : 

1. When the judgment was rendered upon an issue of law joined 
between the parties. 

2. When it was rendered upon an issue of fact joined between par- 
ties, whether the defendant was* present at the trial or not: Provided, 

. however. That the appellant may, in case where the amount for which 
judgment is demanded by either party in his pleadings exceed ten dollars, 
or where, in an action to recover the possession of personal property, the 
value of the property as assessed and the damages recovered shall exceed 
ten dollars, exclusive of costs, state in the notice of appeal that such 
appeal is taken upon questions of law only, in which case a new trial shall 
not be had in the Appellate Court, but the appeal shall be heard and de- 
termined in the same manner as if such amount, or said value and 
damages were ten dollars or under. 

Sec. 870. The appellant shall, within five days after judraient, serve Appeal, when 
a notice of appeal, stating the grounds upon which the appeal is founded. *® taken. 
If the judgment is rendered upon process not personally served, and the 
defendant did not appear, he shall have five days, after personal notice of 
the judgment, to serve the notice of appeal provided for in this and the 
next Section. 

Sbc 871. The notice of appeal must, within the same time, be served Notice of ap- 
on the Trial Justice personally, if living and within the County, or on his ?^d^J^^Triai 
Clerk, if there be one, and on the respondent personally, or by leaving it J^wWce. and 
at his residence, with some person of suitable age and discretion; or, in SS^pSld.**'* ^ 
case the respondent is not a resident of such County, or cannot, after due 
diligence, be found therein, in the same manner, on the attorney or agent, 
if any, who is a resident of such County, who appeared for the respondent 
on the trial ; and if neither the respondent, nor such agent or attorney 
can be found in the County, the notice may be served on the respondent 
by leaving it with the Clerk of the Appellate Court ; and the appellant 
must, at the time of the service of the notice of appeal on the Trial 
Justice or on his Clerk, as herein provided, pay to such Trial Justice or 
Clerk the costs of the action included in the judmient, together with two 
dollars, costs of the return, which shall be included in the judgments for 
costs on reversal. The appellant shall also execute, on the appeal, a 
written undertaking on his part, with one or. more sufficient sureties, to 
the effect that the appellant will pay all costs, disbursements and extra 
costs, awarded against him in the Court below, if such judgment shall be 
affirmed by the Appellate Court, on such appeal, together with all costs 
and damages which may be awarded against him thereon ; such sureties 
to justify in double the amount specified in the undertaking ; such under- 
taking and the sufficiency of the sureties to be approved by the Trial Justice 
of the Court below, or the appellant may deposit, with the Clerk of the 
Court of Common Pleas, the costs, disDursements, and extra costs in- 
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A.D.i£7i^ eluded in the judgment in the Court below^ and thd sum of 
^""^v"*^ fifteen dollazs, to meet any costs that may be awarded against him 
on such appeal ; the undertaking^, when executed and approved, to be 
filed with the Oerk of the Circuit Court; the amount so deposited shall 
be repaid by the said Clerk to the appellant, if he succeed on the appeal; 
and in case the judgment be affirmea, the said Clerk shall, after the execu- 
tion is issued, pay oyer the amount, so deposited, to the respondent, which 
shall be credited on the execution issued on the judgment oi affirmance, to 
the extent thereof, and the balance, if any, on die execution issued on the 
judgment appealed from. 

Seo. 372. When, by the terms of Section three hundred and dxtynine, 
Btly^^^ec^ the appellant is entitled to a new trial in the Appellate Court, he shall, 
tion. at the time of making the appeal, and in all other cases, if he desires a 

stay of execution of we judgment, give security as provided in the next 
Section. 
Seo. 373. The security shall be a written undertaking, executed by one 
dCTtaking.'*'^" ^^ T^ote Sufficient sureties, approved by the Court below, to the effect 
that if judgment be rendeied against the appellant, and execution thereon 
be return^ unsatisfied, in whole or in part, the sureties will pay the 
amount unsatisfied. 
Sec. 374. The delivery of the undertaking to the Court below shall 
how^toyeS^ ^7 *^® issuing of execution ; or, if it have been issued, the service of a 
copy of the undertaking, certified by the Court below, upon the officer 
holding the execution, shall stay further proceedings thereon. 
Sec. 375. Where, by reason of the death of a Trial Justice, or his re- 
in cMe of moval from the County, or any other cause, the undertaking on the appeal 
tice, undertal cannot be delivered to him, it shall be filed with the Clerk of the Appel- 
flie^ *® ^® late Court, and notice thereof given to the respondent, or his attorney or 
agent, as provided in Section three hundred and fifty-four, it shall there- 
upon have the same effect as if delivered to the Trial Justiea 

Sec. 376. When, by reason of the death of a Trial Justice, or his ab- 
FUinginiieu scnce from the County, or any other cause, the notice of appeal cannot 
noti^^of^ap^ ^ Served as provided by Section three hundred and seventy, it may be 
peoL served by leaving the same with the Clerk of the County. 

Sec. 377. The Court below shall thereupon, after ten days, and within 
^d^howmade ^^^^^ ^ays after service of the notice of appeal, make a return to the 
and compeu- Appellate Court of the testimony, proceedings and judgment, and file the 
^^* same in the Appellate Court The return may be compelled by attach- 

ment. But no Justice of the Peace shall be bound to make a return 
unless the fees prescribed by the last Section of this chapter be paid on 
the service of the notice of appeal : Provided,, however. That m cases 
where the amount for which judgment is demanded by either party iji 
his pleadings in the Court below exceeds ten dollars, or where the valae 
of the propertv recovered, as appears from the verdict or judgment, shaU 
exceed ten dollars, the testimony need not be returned ; but in such case, 
the Court below shall return the process by which the action was com- 
menced, with tiie proof of service thereof, and the pleadings or copies 
thereof, the proceedings and judgment, together with a brief statement 
of the amount and nature of the claim or claims litigated by the respec- 
tive parties, and in all cases the notice of appeal shall be annexed to the 
return ; but in cases where the appellant shall, in accordance with the 
provisions of Section three hundred and sixty-nine of this Act, state in 
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the notice of appeal that such appeal is taken upon questions of law ^^' ^^^ 
only, the Court bdow shall return to the Appellate Court the testimony, ^*— -y— ^ 
proceedings, and judgment 

B£0. 378. When a Trial Justice, by whom a judgment appealed from JS^f j^^f ^ 
was rendered, shall have gone out of office before a return is ordered, he i>eoatofo£a^ 
shall, nevertheless, make a return in the same manner, and with the like 
effect, as if he were still in office. 

Sfia 379. If the return be defective, the Appellate Court may direct a ♦„!!B'^^®^ '®" 
further or amended return as often as may be^ecessary, and may compel '"^' 
a compliance with its order by .attachment. And the Court shall always 
be deemed open for these purposes. 

Sec, 380. If a Trial Justice whose judgment is appealed from shall die. Justice ae- 
become insane, or remove from the State, the Appellate Court may ex- Sr^iS^nt.**^* 
amine witnesses on oath, to the facts and circumstances of the trial or 
judgment, and determine the appeal, as if the facts had been returned 
by the Trial Justice. If he shall have removed to another County 
within the State, the Appellate Court may compel him to make the re- 
turn, as if he were still within the County where the judgment was ren- 
dered. 

Sec. 381. If a return be made, and the appeal is £rom a judgment Hearing up- 
where a new trial may not be had, as provided by this chapter, it may ^^fSsmissiiig 
be brought to a hearing, upon notice by either party of not less than SS5J*^to,f ®* 
eight days. It shall be placed upon the calendar, and continue thereon Newtariais. 
without further notice until finally disposed of. But if neither party 
bring it to a hearing before the end of the second term, the Court shall 
dismiss the appeal, unless it continue the same by special order, for cause 
shown. If the appeal is fix)m a judgment where a new trial may be had, 
it may be brought to a hearing or trial at any term of the Court at which 
a petit jury sh^l be summoned to attend, at least eight days before the 
Court, the party desiring to bring on the appeal shall serve a note of is- 
sue on the Clerk, and the Clerk shall thereupon enter the cause on the 
calendar, according to the date of the return. 

And the provisions of this chapter for a new trial shall apply as well 
to appeals heretofore taken and now pending, as those hereafter to be 
brought. 

Se®. 382. The appeal shall be heard on the original papers, and no ^^^^^^^ 
copy thereof need be furnished for the use of the Court af papers.^ ^* 

Sec. 383. Upon hearing the appeal, the Appellate Court shall rive Jn^nenton 
judgment according to the justice of the case, without regard to techni- *^^ * 
cal errors and defects which do not affect the merits. In giving judgment 
the Court may affirm or reverse the judgment of the Court below, in 
whole or in part, and as to any or all tiie parties, and for errors of law 
or fact. If the appeal is founded on an error in fact in the proceedings, 
not affecting the merits of the action, and not within the knowledge of 
the Trial Justice, the Court may determine the alleged error in fac^ on 
affidavits, and may, in its discretion, inquire into and determine the same 
upon examination of the witnesses. If the defendant &iled to appear 
before the Trial Justice, and it is shown by the affidavits served by the 
appellant, or otherwise, that manifest injustice has been done, and he sat- 
isfactorily excuses his default, the Court may, in its discretion, set aside 
or suspend judgment, and order a new trial before the same or any other 
Trial Justice in the same County, at such time and place, and on such 
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A.D.im terms, as the Court may deem proper. Where a new trial shall be or- 
dered before a Trial Justice, the parties must appear before him accord- 
ing to the order of the Court, and the same proceedings must thereupon 
be had in the action as on the return of a summons personally served. If 
the appeal shall be from a judgment in which a new trial may be had, ai 
in this chapter provided, the Court shall proceed to the hearing of the 
cause, if the issue Joined before the Trial Justice was an issue of law, or 
to the tiial thereof by iury , if such issue was upon a question of fact 

1. If the issue joinea before the Trial Justice was an issue of law, the 
Court shall render judgment thereon according to the law of the case; 
and if such judgment be against the pleadings of either party, an amend- 
ment of sucn pleading may be allowed on the same terms, and in like 
case, as pleadings in actions in the Circuit Court, and the Court may 
thereupon require the opposite party to answer such amended pleading, 
or ioin issue tnereon, as the case may require, summarily. 

2. If, upon an appeal in an iwue of law, the Court should adjudge the 
pleading complained of to be valid, it shall, in like manner, require the 
opposite party summarily to answer such pleading, or join issue thereon, 
as the case may require. 

3. Upon an issue of fact being so joined, the Court shall proceed to 
hear the same trial by a jury in the same manner as issues joined in the 
Circuit Court 

4. Every issue of fact so joined or brought upon an appeal shall 
be tried in the same manner as in actions commenced in the Circuit 
Court 

5. The Court shall have the same power over its own determinations, 
and the verdict of the jury, and shall render judgment thereon in the same 
manner as the Circuit Court in actions pending therein, and may allow 
either party to amend his pleadings upon such terms as shall be just in 
cases where a new trial may be had, as in t&is chapter provided ; and in 
any such appeal on which a new trial is to be had, either party may, at 
any time beiore the trial, serve upon the opposite parly an oner, in writing, 
to allow judgment to be taken against him for the sum or property, or to 
the effect in such offer specified, and with or without costs, as said offer 
shall specify. If the party receiving such offer accept the same, and give 
notice thereof in writing within ten davs, he may file the return and offer, 
with an affidavit of service of notice of acceptance thereof, and the Clerk 
shall thereupon enter judgment according to said offer. And if the party 
making such offer shall have given an undertaking upon the appeal, tbe 
parties execut^g such undertaking shall be liable thereon for the payment 
of the judgment entered by virtue of said offer. If the notice of acceptance 
be not given, the offer is to be deemed withdrawn, and cannot be given 
in evidence. And, if the party to whom such offer is ma^e fail to obtain 
a judgment more favorable to him than that specified in said offer, then 
he shiJl not recover costs, but must pay the other party's costs from the 
date of the service of the offer. 

6. Either party may move for a new trial in said Court on a case or 
exception, or otherwise, and such motion may be made before or after 
judgment has been entered ; and the provisions of this Act in relation 'to 
the proceedings on receiving the verdict of a jury, exceptions to the deci- 
sions of the Court, making and settling cases and exceptions, motions for 
new' trials, and making up the judgment-roll in the Circuit Court, are 
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hereby made applicable to all appeals brought up for trial, as in this chap- ^ ^* ^^^* 
tar provided. *^- ^ -' 

Sec. -384. To every judgment upon an appeal there shall be anneiced 
flie return on which it was heard, the notice of appeal, with any offer, roii["^*^^°*" 
Y^rdict, decision of the Court, exceptions, case, and all orders and papers 
in any way involving the merits and necessarily afibcting the judgment, 
irhich shall be filed with the Clerk of the Court, and shidl constitute the 
judgment-roll. 

Sec. 385. If the judgment be affirmed, costs shall be awarded to the coAts, how 
respondent. If it be reversed, costs shall be awarded to the appellant. ■'^*^^® • 
If it be affirmed in port, the costs, or such part as to the Court shall seem 
just, may be awarded to either party. 

Sec. 386. If the judgment below, or any part thereof, be paid or col- Bestitution. 
lected, and the judgment be afterwards reversed, the Appellate Court shall 
order the amount paid or collected to be restored, with interest from the 
time of such payment or collection. The order may be obtained on proof 
of the facts made at or after the hearing, upon a previous notice of six 
days ; and if the order shall be made before the judgment is entered, the 
amount may be included in the judgment 

Sec. 387. K, upon an appeal, a recovery be had by one party, and costs g^jg^**j[j| ^^ 
be awarded to the other, the Appellate Court shall set off the one against oover^ '^ 
the other, and render judgment for the balance. 

Sec. 388. Costs shall be allowed to the prevailing party, in judgments J^^^^'^^^ 
rendered on appeal, in all cases, with the following exceptionB and limita- 
tions : In the notice of appeal, the appellant shall state in what particular 
or particulars he claims the judgment should have been more favorable to 
him. If he claims that the amount of judgment is less £sivorable to him 
than it should have been, he shall state what should have been its amount. 
Within fifteen days after the service of the notice of appeal, the respon- 
dent may serve upon the appellant and Trial Justice an offer, in writ- 
ing, to allow the judgment to be corrected in any of the particulars men- 
tioned in the notice of appeal. The appellant may thereupon, and within 
five days thereaft;er, file w^th the Trial Justice a written acceptance of such 
offer, who shall thereupon make a minute thereof in his docket, and correct 
such judgment accordingly, and the same, so corrected, shall stand as his 
judgment, and be enforced accordingly ; and any execution which has been 
issued upon the judgment appealed from shall be amended by the Trial Jus- 
tice to correspond with the amended judgment ; and no undertaking given to 
stay execution shall be enforced for more than the amount of the cor- , 
rected judgment. If such offer be not made, and the judgment in the 
Appellate Court be more favorable to the appellant than the judgment in 
the Court below, or if such offer be made and not accepted, and the judg- 
ment in the Appellate Court be more fisivorable to the appellant than the 
offer of the respondent, the appellant shall recover costs : Provided, how- 
ever. That the appellant shall not recover costs unless the judgment ap- 
pealed from shall be reversed on such appeal, or be made more favorable 
to him, to the amount of at least ten dollars. If the offer be made, and 
accepted by the appellant, the appellant shall recover all his disburse- 
ments on appeal, and all his costs m the Court below. But the appellant 
shall not recover costs, except as provided in this chapter. The respond- 
ent shall be entitled to recover costs where the appellant is not. When- 
ever costs are awarded to the appellanti he shall be allowed to tax as » 
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]>• 1870. p^]^ thereof the costs and fees naid to the Trial Justice, on making the 
appeal, as disbursements, in addition to the costs in the Appellate Court; 
and when the judgment in the suit before the Court below was against 
such appellant, he shall further be allowed to tax the costs incurred hj 
him which he would have been entitled to recover in case the judgment 
below has been rendered in his favor. If, upon an appeal, a recovery for 
any debt or damages be had by one party, and costs be awarded to the 
other party, the Court shall set off such costs against such debt or dam- 
ages, and render judgment for the balance. The following fees and costs, 
and no other, except fees of officers, disbursements and witnesses* fees, 
shall be allowed, on appeal, to the party entitled to costs, as herein pro- 
vided, when the new trial is in the Circuit Court : For proceedings before 
notice of trial, five dollars ; for all subsequent proceedings before trial, 
three dollars ; for trial of an issue of law, five dollars ; for every trial of 
an issue of fistct, seven dollars ; for ar^ment of a motion for a new trial 
on a case or a bill of exceptions, five dollars ; in all cases, to either party, 
for every term, not exceeding five, at which the appeal is necessarily on 
the calendar, and is not tried or is not postponed by the Court, five dol- 
lars. In other appeals the costs shall be as rollows : To the appellant, on 
reversal, seven dollars ; to the respondent, on the affirmance, seven dol- 
lars. K the judgment appealed from be reversed in part and affirmed as 
to the residue, the amount of costs allowed to either party shall be such 
sum as the Appellate Court may award, not exceeding five dollars. If 
the appeal be dismissed for want of prosecution, as provided by Section 
three hundred and eighty-one, no costs shall be allowed to either party. 
In every appeal, the Court below, before whom the judgment appealed 
£rom was rendered, shall receive one dollar for his return. If the judg- 
ment be reversed for an error of fact in the proceedings, not affecting 
the merits, costs shall be in the discretion of the Court. If, in the notice 
of appeal, the appellant shall not state in what particular or particulars 
he claims the Judgment fehould have been more favorable to him, he shall 
not be entitled to costs unless the judgment appealed from shall be wholly 
reversed. 
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OF TH£ ^MISCELLANEOUS PROCEEDINGS IN CIVIL ACTIONS, AND GENE- 
RAL PROVISIONS. 

Chapter L Submitting a controversy without action. 

II. Proceedings against joint debtors, heirs, l^atees, deviseeSi 
and tenants holding under a judgment debtor. 

III. Confession of a judgment without action. 

IV. Offers of the defendant to compromise the whole or a part 

of the action. 

Y. Admission or inspection of writings. 

VL Examination of parties. 

YIL Examination of witnesses. 

Vni. Motions and orders. 

Entitling affidavits. 
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Chapter X. Computation of tune* 

XI. Notices, and filing and service of papers. 
XII. Duties of Sherifis and Coroners. 

XIII. Accountability of Guardians. 

XIV. Powers of Referees. 
Xy. Miscellaneous provisions. 




CHAPTER I. 

8UBMITTIKO A CONTBOYEBSY WITHiOUT ACTION. 

« 

Sec. 389. Controversy, how submitted without action. 

390. Judgment, how enforced. 

391. Judgment, how enforced or appealed from. 

Sec. 389. Parties to a question in difference, which might be the sub- controversy, 
ject of a civil action, may, without action, agree upon a case containing J^ wiSSut 
the &cts upon which the controversy depends, and present a submission action, 
of the same to any Court which would have jurisdiction if an action had 
been brought. But it must appear by affidavit that the controversy is 
real,^ and the proceeding in good faith, to determine the rights of the 
parties. The Court shall thereupon hear and determine the case, and 
render judgment thereon, as if an action were depending. 

Sec. 390. Judgment shall be entered in the judgment-book, as in other Judgment, 
cases, but without costs for any proceeding prior to notice of trial. The 
ease, the submission, and a copy of the judgment, shall constitute the 
jadgment-roU. 

Sec. 391. The judgment may be wiforoed in' the same manner as if it judgment, 
kad been rendered in an action, and shall be subject to appeal in like J?^ appealed 
manner. trom. 



CHAPTER II. 

PBOOEEDINGS AGAIKST JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES, AND 
TENANTS HOLDING UNDER A JUDGMENT DEBTOR. 

Sec. 392. Parties, not summoned in action on joint contract, may be 

summoned after judgment. 

393. If judgment debtor die, his representative may be summoned. 

394. Form of summons. 

395. Summons to be accompanied by affidavit of amount due. 

396. Party summoned may answer and defend.. 

397. Subsequent pleadings and proceedings the same as in an action. 

398. Answer and reply to be verified as in an action. summoned"in 

action on a 

Sec. 392. When a judgment shall be recovered against one or more of may he sum- 
aeveral persons jointly indebted upon a contract, by proceeding as pro- Sdgment ^*^^ 
65 



Parties not 
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A. D. iwa vided in Section one hundred and fifty-nine, those who were not originally 
'^-""v— ^ summoned to answer the complaint may be summoned to show cause why 
they should not be bound by the judgment, in the same manner as u 
they had been originally summoned. 
Seo. 393. In case of the death of a judgment debtor after judgment, 
If ft J^cig- the heirs, devisees or legatees of the Judgment debtor, or the tenants of 
dierbisrepr^ real property owned by him and afi^t^ by the judgment, may, at any 
bcT^mmoned *^™® withiu three years from the time of granting letters testamentary or of 
administration upon the estate of the t^tator or intestate, be summoned 
to show cause why the judgment should not be enforced against the 
estate of the judgment debtor in their hands respectively; and the per- 
sonal representatives of a deceased judgment debtor may be summoned 
at any time within one year after their appointment. 
Sec. 394. The summan« provided in the last two Sections shall be sab- 
moSu*^^*'*™" scribed by the judgment creditor, his representative or attorney, shall 
describe the judgment, and require the person summoned to show cause 
' within twenty days after the service of the summons; and shall be served 
in like manner as the original sununons*- 
Sec. 395. The summons shall be accompanied by an affidavit of the 
panied t^affll P^rsou Subscribing it, that the judgment has not been satisfied, to his 
davit of the knowledge or information and belief, and shall specify the amount dae 
amount due, hereon. 

Sec. 396. Upon such summons any party summoned may answer within 
Par^ sum- the time spedned therein, denying the judgment, or setting up any defence i 

moned to an- ., , t^i i ••'°i_''*a1x \, » ^ i. j* 

Bwer and de- thereto which may have arisen subsequently to such judgment ; and in 
fend. addition thereto, if the party be proceeded against according to Section j 

three hundred and ninety*two, he may make any defence which he might 
have made to the action if the summons had been served on him at the 
time when the same was originally commenced and such defence had 
been then interposed ta such action. 
Ssa 397. The party issuing the summons mav demur or reply to the 
Subsequent answer, and the party summoned may demur to the reply ; and the issues 
pr^edln^^ ma^ be tried and judgment may be given in the same maimer as in an 
same as In ao- action, and enforced by execution ; or the application of the prop^ty 
^ ^^ charged to the payment of the judgment may be compelled by attach- 

ment, if necessary. 
Answer and Sec. 398. The answer and reply shall be verified in the like cases and 
rtfeS^^^ maimer, and be subject to the same rules, as the answer and reply in an 
action. action. 



CHAPTER m. 

CONFESSION OF JUDGMENT WITHOtJT ACTION. 

Sec. 399. Judgment may be confessed for debt due or for contingent 

liability. 

400. Statement in writing, and form thereof. 

401. Judgment and execution. 

Of Judgment . ^^^' ^^^' -^ judgment by confession may be entered, without action, 
by coniession. either for money due, or to become due, or to secure any person against 
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contingent liability on behalf of the defendant, or both, in the manner ^*^* ^^• 
prescribed by this chapter. v*— .y.— ^ 

Bbc. 400. A statement in writing must be made, signed by the de- ^^**®™®"^S 
fendant, and verified by hisoath, to the following effect: form'^Sier^f. 

1. It must state the amount for which judgment may bo entered, and 
authorize the entry of judgment therefor. 

2. If it be for money due or to become due, it must state concisely the 
&ct8 out of which it arose, and must show that the sum confessed there- 
for is justly due or to become due. 

3. If it be for the purpose of securing the plaintiff against a contin- 
gent liability, it must state concisely the facts constituting the liability, 
and must show that the sum confessed therefor does not exceed the 
same. 

• 

Sec. 401. The statement may be filed with a County Clerk, who shall ^Jadfrment& 
endorse upon it, and enter in the Judgment Book a judgment for the ^^^'^^^^ 
amount confessed, with five dollars costs, together with disbursements. 
The statement and affidavit, with the judgment endorsed, shall thereupon 
become the judgment roll. Executions may be issued and enforced 
thereon, in the same manner as upon judgments in other cases in such 
Courts. When the debt for which tiie judgment is recovered is not all 
dae, or is payable in installments, and the installments are not all due, 
the execution may issue upcm such judgment for the collection of such 
installments as have become due, and shall be in the usual form, but 
shall have endorsed thereon, by the attorney or person issuing the same, 
a direction to the Sheriff to collect the amount due on such judgment, with 
interest and costs, which amount shall be stated, with interest thereon, 
and the costs of said judgment Notwithstanding the issue and collec- 
tion of such execution, the judgment shall renuiin as security for the in- 
stallments thereafter to become due ; and whenever any further install- 
ments become due execution may, in like manner, be issued for the col- 
lection and enforcement of the same. 



CHAPTER IV. 

OFFEB OF THE DEFENDANT TO OOMPBOMISE THE WHOLE OB A PART 

OF THE ACTION. 

Sec. 402. Offer of compromise. 

403. Defendant may offer to liquidate damages. 

404. Effect of acceptance or r^iisal of offer. 

8sc. 402. The defendant may, at an^ time before the trial or verdict, oiferofcom. 
serve upon the plaintiff an offer in writmg to allow judgment to be taken pw>niis©. 
against him for the sum or property, or to the effect therein specified, with 
costs. If the plaintiff accept the offer, and give notice thereof in wri- 
ting within ten days, he may file the summons, complaint and offer, with 
an affidavit of notice of acceptance, and the Clerk must thereupon enter 
judgment accordingly. If the notice of acceptance be not given, the 
offer is to be deem^ withdrawn, and cannot be given in evidence ; and 
if the plaintiff fail to obtain a more favorable judgment, he cannot re- 
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A. B. 1870. cover costs, but mnBt pa^ the defendant's costs from the time of the offer ; 
^'"''V**^ and in case the defendant shall set up a counter claim in his answer to 
an amount greater than the plaintiff's daim, or sufficient to reduce the 
plaintiff's recovery below fiftj dollars, then the plaintiff may serve upon 
the defendant an offer in writing to allow judgment to be taken against 
him for the amount specified, or to allow said counter claim to the amount 
specified, with costs. If the defendant accept the offer, and give notice 
thereof in writing within ten days, he ma;^ enter judgment as above for 
the amount specified, if the offer entitled him to judgment, or the amount 
specified in said ofibr shall be allowed him in the trial of the action. If 
the notice of acceptance be not given, the offer is to be deemed with- 
drawn, and cannot be given in evidence ; and if the defendant fail to re- 
cover a more favorable judgment, or to establish his counter claim for a 
greater amount than is 8|>ecified in said offer, he cannot recover costs, 
but must pay the plaintiff's costs from the time of the offer. 
Defendant ^^^* ^^^' ^^ ^^ action arising on contract, the defendant may, with 
may offer to 11- his answer, serve upon the plaintiff an offer in writing, that if he fail in 
ages^ ^con^I his defence, the damages be assessed at a specified sum ; and if the plain- 
tfonauy. ^[ff signify his acceptance thereof in writing, with or before the notice of 
trial, and on the trial have a verdict, the damages shall be assessed ao- 
cordingly. 

Effect of ac- ®-^" ^'^' ^^ *^® plaintiff do not accept the oflfer, he shall prove his 
oeDtance or damages as if it had not been made, and shall not be permitted to give 
fen ^^ ^' ^^' it in evidence. And if the damages assessed in his fiivor shall not ex- 
ceed the sum mentioned in the o&r, the defendant shall recover his ex- 
penses incurred in consequence of any necessary preparation or defence 
in respect to the question of damages. Such expense shall be ascertained 
at the trial. 



CHAPTER V. 

ADMISSION OB INSPECTION OF WRITINGS. 

Inspection Sec. 405. Either party may exhibit to the other, or to his at- 
books^papersf tomey, at any time before the trial, any paper material to the 
SSned^^ ^^ action, and request an admission in writing of its genuineness. If 
the adverse party, or his attorney, fail to give the admission, within 
four days ^ter the request, and if the party exhibiting the paper 
* be afterwards put to expense in order to prove its genuineness, and the 

same be finallv proved or. admitted on the trial, such expense, to be as- 
certained at the trial, shall be paid by the party refusing the admission, 
unless it appear to the satisfaction of the Court that there were eood rea- 
sons for the refusal. The Court before which an action is pending, or a 
Judge or Justice thereof, may, in their discretion, and upon due notice, 
order either jmrty to give to the other, within a specified time, an inspec- 
tion and copy, or permission to take a copy, of any books, papers and doc- 
uments in his possession or under his control, containing evidence relating 
to the merits of the action or the defence therein. If compliance with 
the order be refused, the Court, on motion, may exclude the paper irom 
being giv^n in evidence, or punish the party refusing, or both. 
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CHAPTER VL 

EXAHIKATIOK OF PABTIEB. 

Beo. 406. Action for discovery abolished. 

407. A party ma^ examine his adversary as a witness. 

408. Such examination also allowed before trial. Proceeding 
therefor. 

409. Party, how compelled to attend. 

410. Testimony of party may be rebutted. 

411. Effect of refusal to testify. 

412. Testimony of a party not responsive to the in<|uiries maybe 
rebutted by the oath of the party calling him. 

413. Persons for whom action is brought or defended may be ex- 
amined. 

414. Examination of co-plaintiff or co-defendant. 

Sbo. 406. No action to obtain discovery under oath, in aid of the pros- Action for 
ecution or defence of another action, shall be allowed, nor shall any ex- dw oaSabSr 
amination of a party be had, on behalf of the adverse party, except in isiied. 
the manner prescribed by this chapter. 

Seo. 407. A party to an action may be examined as a witness, at the a party may 
instance of the adverse party, or of any one of several adverse parties, Adversary as 
and for that purpose may be compelled, in the same manner, and subject a witness. 
to the same rules of examination as any other witness, to testify, either at 
the trial, or conditionally, or upon commission. 

Sec. 408. The examination, instead of being had at the trial, as pro- sncii exami- 
vided in the last Section, may be had at any time before the trial, at the fowea before 
option of the party claiming it, before a Judge of the Court, on a pre- trial: proceed- 
vious notice to the party to be examined, and any other adverse party, of at ^^ 
least five days, unless, for good cause shown, the judge order otherwise. 
But the party to be examined shall not be compelled to attend in any 
other County than that of his residence, or where he may be served with 
a summons for his attendance. 

StX3. 409. The party to be examined, as in the last Section provided, Partv. how 
may be compelled to attend in the same manner as a witness who is to attend. ^ 
be examined conditionally; and the examination shall be taken and 
filed by the Judge in like manner, and may be read by either party on 
the trial. 

Bec. 410. The examination of the party, thus taken, may be rebutted Testimony of 
by adverse testimony. rebSttSdL^ ^ 

Sso. 411. If a party refuse to attend and testify, as in the last four Sec- Effect of re- 
gions provided, he may be punished as for a contempt, and his complaint, fyf ^ ^ *®®^" 
answer or reply may be stricken out. 

8bc. 412. A party examined by an adverse party, as in this chapter Testhnony 
provided, may be examined on hb own behalf, subject to the same rules responsiye^to 
of examination as other witnesses. But if he testify to any new matter, may be^rebut> 
not responsive to the inquiries put to him by the adverse party, or neces- ted by oath 
sary to explain or qualify his answers thereto, or discharge when his an- calling iSm?^ 
BWers would charge himself, such adverse party may o^r himself as a 
witness on his own behalf in respect to such new matter, subject to the 
same rules of examination as other witnesses, and shall be so received. 
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A. D. 1870. ggc^ 413^ ^ person for whose immediate benefit the action is prosed 
^''—-v-^^ cuted or defended, though not a party to the action, may be examined as 
whom^^tion ^ witness, in the same manner, and subject to the same rules of examine 
Is brou^t or tion, as if he were named as a party. 

be examined Sec 414. A party may be examined on behalf of his co-plaintiff, or of 
Examination a co-defendant, as to any matter in which he is not jointly interested or 
or ^(vdefeno^ liable with such co-plaintiff or co-defendant, and as to which a separate 
ant. and not joint verdict or judgment can be rendered. And he may be com- 

pelled to attend in the same manner as at the instance of an adverse 
party ; but the examiniition thus taken ^all not be used in the behalf of 
the party examined. And whenever, in the case mentioned in Sections four 
hundred and seven and four hundred and eight, one of the several plain^ 
tiffs or defendants who are joint contractor, or are united in interest, is 
examined by the adverse party, the other of such plaintiffs or defendants 
may offer himself as a witness to the same cause or action or defence, and 
shall be so received. 



CHAPTER VII. 

KXAHINATION OF WITKES8E8. 

Sec. 414. Interest not to exclude a witness. 

415. Parties to actions and special proceedings may be witnesses 
on their own behalf, except in certain cases. 

Interest not B^* 414. No person offered as a witness shall be excluded by reason of 
to exclude a hig interest in the event of the action. 

Parties to ac- ^EC. 415. A party to an action or special proceeding in any and all 
tioDs and spe- Courts, and before any and all officers and persons acting judicially, may 
ings mav^^be be examined as a witness on his own behalf, or in behalf of any other party, 
examined as conditionally, on commission and upon the trial or hearing in the case, 

witnesses on ..i ti'ij'ji i /» » i * 

tbeir own be- m the same manner and subject to the same rules of exammation as any 
certain^cases! O^^her witness : Provided, however, That no party to the action or proeeed- 
' ing, nor any person who has a legal or equitable interest which may be 
affected by the event of the action or proceeding, nor anv person who, pre- 
vious to such examination, has had such an interest, however the same 
may have been transferred to or come to the party to the action or pro- 
ceeding, nor any asedsnor of anything in controversy in the action, shall 
be examined in regaid to any transaction or communication between sucli 
witness and a person, at the timeof sudii examination, deceased, insane or 
lunatic, as a witness a^inst a part^ then prosecuting or defending the ac- 
tion as executor, administrator, heir-at-law, next-of-kin, assignee, legatee, 
devisee, or survivor of such deceased person, or as assignee or committee 
of such insane person or lunatic, when such examination or any judg- 
ment or determination in such action or proceeding, can in any manner 
affect the interest of such witness or the interest previously owned or rep- 
resented by him. But when such executor, administrator, heir-at-law, next- 
of-kin, assignee, legatee, devisee, survivor or committee shall be exam- 
ined on his own behalf in regard to such transaction or communication, 
or the testimony of such deceased or insane person on lunatic in regard to 



\ 
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such transaction or communication, (Thowever the same may have been ^ ^- ^^®« 
perpetuated or made competent,) shall be given in evidence on the trial ^— v— ^ 
or hearing in behalf of such executor, administrator, heir-at-law, next-of- 
kin, assignee, legatee, devisee, survivor or committee, then all other per- 
sons not otherwise rendered incompetent shall be made competent wit- 
nesses in relation to such transaction or communication on said trial or 
hearing. Nothing contained in Bection eight of this Act shall be held or 
construed to affect or restrain the operation of this Section. 

1. In any trial or inquiry in any suit, action or proceeding in any Court, J^^**** ^ 
or before any person having, by law or consent of parties, authority to ex- ed u> testSy. ' 
amine witnesses or hear evidence, the husband or wife of any party thereto, 

or of dny person in whose behalf anv such suit, action or proceeding is 
brought, prosecuted, opposed or dei^ded shall, except as hereina^r 
stated, be competent and compellable to give evidence, the same as any 
other witness, on behalf of any party to such suit, action or proceeding. 

2. Nothing herein contained shall raider any husband or wife compe- 
tent or compellable to give evidence for or against the other in any crimi- 
nal action or proceeding, (except to prove the fiict of marriage in case of 
bigamy,) or m any action or • proceeding instituted in consequence of 
adultery, or in any action or proceeding for divorce on account of adult- 
ery, (except to prove the fact of marriage,) or in any action or proceeding 
for or on account of criminal conversation. 

3. No husband or wife shall be compellable to disclose any confidential 
communication made by one to the other during their marriage. 



CHAPTER VIII. 

MOTIONS AND ORDEBS. 

Seo. 416. Definition of an order, 

417. Definition of a motion. Motions, how and when made. Stay 

of proceedings. Compelling parties to testify on motions. 
Decision on motion. 

418. Notice of motion. 

419. In absence, &c., of Judge at chambers, motion may be trans- 

ferred to another Judge. 

420. Enlarging time for the procedings in an action. 

* 

Seo. 416. Every direction of a Court or Judge, made or entered in Deflnitioiiof 

writing, and not included in a judgment, is denominated an order. *^ order. 

Seo. 417. (1.) An application for an order is a motion. of motion, 

(2.) Motions may be made to a Judge or Justice out of Court, except SSdt!^ DeSSii 

for a new trial on the merits. • «on of a mo- 

(3.) Orders made out of Court, without notice, may be made by the ^^ 
Judge of the Court, in any part of the State. 

(4.) Motions upon notice must be made within the Circuit in which the 
action is triable, or, in the absence or inability of the Judge of the Cir- 
cuit, may be made before the Judge of a Circuit aoyoining that in which 
it is triable. 
(5.) A motion to modify or vacate a provisional remedy, and an appeal 
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A. D. 1870. f^m im order allowing a proyisional remedy^ shall have preference over 
^'"^'^^'^■^ all other motions. 
ceeS&ga ^^^ (^0 ^^ order to stay proceedings for a longer time than twenty days 
shall be granted by a Judge out of Gourty except upon previous notice to 
the adverse party, 
compeuing (7) When any party intends to make or oppose a motion in any Court 
g^ies to tes- ^f record, and it shall be necessary for him to have the affidavit of any 
person who shall have reflised to make the same, such Court may, hj 
order, appoint a referee to take the affidavit or deposition of such person 
Such person may be subpoenaed and compelled to attend and make an 
affidavit before such referee, the same as beiore a referee to whom it is re- 
ferred to try an issue. And the fees of such referee for such service shall 
be three dollars per day. 
Deoifiion on (8.) Whenever a motion shall be made in any cause or proceeding in 
motion. ^^^ ^£ ^.j^^ Courts in this State, to obtain an injunction order, order of 

arrest, or warrant of attachment, granted in any such case or proceeding, 
it shall be the duty of the Judge, Trial Justice, or other officer, before 
whom such motion is made, to render and make known his decision on 
such motion within twenty days after the day upon which such motion 
shall or may be submitted to him for his decision. 
Notice of a ^^^' ^^^ When a notice of a motion is necessary, it must be served 
motion. four days before the time ap^inted for the hearing ; but the Court or 

Judge may, by an order to show cause, prescribe a shorter time. 
In absence, Sec. 419. When notice of a motion is given, or an order to show cause 
^® V.S™S^£® is returnable before a Judge out of Court, and at the time fixed for the 

at UnamuerSi • i • i i^ i»i i *»ti 

motion may motion he IS absent or unable to hear it, the same may be transferred, by 
by h£m*toan^ ^^ order, to some other Judge, before whom the motion, in case of his 
ther Judge, absence or inability, might originally have been made. 

Sec. 420. The time within which any proceeding in an action must be 
time ^ftw ??<> ^*^» *^'' ^^ commencement, except the time within which an appeal 
ceedings in an must be taken, may be enlarged, upon an affidavit showing grounds there- 
action. £qj.^ Y)j a Judge of the Circuit Court. The affidavit, or a copy thereof, 
must be serv^ with a copy of the order, or the order may be disre- 
garded. 



CHAPTER IX. 

ENTITLING AFFIDAVITS. 

Affidavits de- ^^^* ^^^* ^^ ^^tiil nc^ be necessary to entitle an affidavit in the action, 
fectiveiventi- but an affidavit made without a title, or with a defective title, shall be as 
tied, valid. yalid and effectual, for every purpose, as if it were duly entitled, if it 
intelligibly refer to the action or proceeding in which it is made. 



CHAPTER X. 

OOMPirrATION OF TIME. 

computed. Seo. 422. The time within which an act is to be done, as herein pro- 
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videdy Bhall be eomputed by excluding the first day and including the ^ ^* "^^^ ^ 
last If the last day be Sunday, it shall be excludecL 



CHAPTER XL 

NOnOSB AND WIISMG AND SEBVICfi OF PAPSBB. 

Sec. 423. Notices, &c., how served. 
424. Service, how made. 
426. Service by mail. 

426. The like. 

427. Double time where service by mail. 

428. Notice of motion, &c., where personally served. 

429. When papers need not be served on defendant. 

430. Service of papers where parties reside out of the State. 

431. Summons and pleadings to be filed. 

432. Service on attorney. 

433. When this chapter does not apply. 

I Sec. 423. Notices shall be in writing; and notices and other papers ^Noticeg,Ac, 
my be served on the party or attorney, ia the inanner prescribed L^ the ^•»' '"'^«-- 

I next three Sections, where not otherwise provided bv this Act. 

I Sbc. 424. The service majr be personal, or by delivery to the party or n^X^^®'^^^ 

I attorney on whom the service is required to be made; or it may be as 
follows: 

1. If upon an attorney, it may be made, during his absence from his 
office, by leaving it with the derk therein, or with a person having 
charge thereof; or, when there is no person in the offioe, by leaving it, 
between the hours of six in the morning and nine in the evening, m a 
conspicuous place in the office; or, if it be not open so as to admit of 
such service, then by leaving it at the attorney's residence, with some per- 
son of suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper at his resi- 
dence between the hours of six in the morning and nine m the evening, 
with some person of suitable age and discretion. 

Sec. 425. Service by mail may be made where the person making the service by 
service and the person on whom it is to be made reside in different places, °^ 
between which there is a regular communication by mail. 

Seo. 426. In case of service by mail, the paper must be deposited in 
the post office, addressed to the person cfn. whom it is to be served, at his 
place of residence, and the postage paid. 

Sec. 427. When the service is by mail, it shall be double the time re- Double time 
quired in cases of personal service, except service of notice of trial, which by maii!*'^* 
may be made sixteen days before the day of trial, including the day of 
service. 

Sec. 428. Notice of a motion or other proceeding before a Court or niotion^**&o ^ 
Judge, when personally served, shall be given at least four days before when personl 
the time appointed therefor. "w^enpapSre 

Sec. 429. When a defendant shall not have demurred or answered, ser- ^^^ ^^ ^ 
vice of notice or papers in the ordinary proceedings in an action, need fendant?^ ^ 
66 
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A. D. 187a j^Qi \^ made upon him, unless he be imprisoned for want of a bail, but shall 

^^''^v"'^ be made upon him or his attorney, if notice of appearance in the action 

has been given. 

Sec. 4^. Where a plaintiff or a defendant who has demurred or an- 

service of swered. or gives notice of appearance, resides out of the State, and has 

^u^^J^idS no attorney in the action, thrservice mBV be made by mail, if h^ rcsi- 

out of state, dence be known ; if not known, on the ders, for the party. 

Sec. 431. He summons and the several pleadings in an action shall 

pi^adhi^'^to ^ ^^ ^^^ ^^ Clerk within ten days after the service thereof, respec- 

i)e1ue<L^ tively ; or the adyerse party, on proof of the omission, shall be entitled, 

without notice, to an order from a Judee that the same be filed within a 

time to be specified in the order, or be deemed abandoned. 

Service on Sec. 432. Where a party shall have an attorney in the action, the 8e^ 

attorney. yjce of papers shall be made upon the attorney, instead of the party. 

When this ^^^' ^^' '^^ provisions of this chapter shall not apply to tne service 
chapter does of a summons or other process, or of any paper to oring a party into 
not apply. contempt. 



CHAPTER XIL 

DtmEB OF BHERtFFB AKD OOBOKEBS. 

Dnty of She- Sbc. 434. Whenever, pursvantto this Act, the Sheriff may be required 
n^in'fe^i^ to serve or execute any summons, order or judgment, or to do any other 
or execntinar act, he shall be bound to do so in like manner as upon process issued to 
Sowe^oroed. him, and shall be eqaidly liable in all respects for neglect of duty ; and 
if the Sheriff be a party, the Conmer shall be bound to perform the ser* 
vice, as he is now bound to CKecute process where the Sheriff is a party ; 
and all the provisions of thb Act relating to Sheriffs shall apply to Coro- 
ners where the Sheriff is » party. 



CHAPTER Xni. 

▲COOUHTABIUTY OF OUABDIAJMB. 

onardiannot Seo. 435. Ko guardian appointed for an infant shall be permitted to 
^rt^^ntiFS^I receive property of the in&nt until he shall have given suffipient security, 
curity given, approved by a rrobate Judge, to account for and apply theaame under 
the direction of the Court. 



CHAPTER XIV. 

POWIV^S OF BEFEREES. 

Power of Ee- Sbc 436. Every referee appointed pursuant to this Act shall have 
ferees. power to administer oaths in any proceedings before him, and shall have 

generally the powers now vestea in a referee by law. 



^ 
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CHAPTER XV. A. D. 1870. 

MISCILLANEOUB PBOYISIOKS. 

Sbc. 437. Papers lost or withheld, how supplied. 

438. Where undertakings to be filed. 

439. Judgment on bond and warrant of attorney, executed before 

January 1, 1870. 

440. Time for publication of notices, how computed. 

441. Laws of other States and governments, how proved. 

Seo. 437. If an original pleading or paper be lost or withheld by any ^*^5hh^?d^ 
person, the Court may authorize a copy thereof to be filed and used howTnppifed! 
instead of the original. 

Sbc. 438. The various undertakings required to be given by this Act dOTteSngg^to 
must be filed with the Clerk of the Court, unless the Court expressly pro- be filed, 
yides for a difiTerent disposition thereof, except that the undertakings pro- 
vided for by the chapter on the claim and delivery of personal property, 
shall, after the justification of the sureties, be delivered by the 8nenfi& to 
the parties respectively for whose benefit they are taken. 

Sbo. 439. Upon any bond and warrant of attorney, executed and de- ^^^d^d^^^ 
livered before die fint day of January, 1870, judgment may be entered rant of attorl 
in the manner prescribed by Sections three hundred and ninetv-nine, beK)re^j2S^ 
four hundred, four hundred and one, upon the plaintiff's filing such bond ry i, i87o. 
and warrant of attomev, and the statement, signed and verified by him- 
self, in the form presKsribed bv Section three hundred and ninety-nine. 

Sbc. 440. The time for publication of l^al notices shall be computed p^fc^onof 
so as to exclude the first day of publication, and include the day on which notices, ho v 
the act or events of which notice is mea^ is to hi^ppen, or which com- <^mpntied. 
pletes the full period required for publioatioo.. 

Sec. 441. Printed copies in volumes of fftatutes, code or other written e/stSes aSfe 
law enacted by any other State or Territory, or foreign Government, loyernments, 
purporting or proved to have been published by the authority thereof, or ^^^ moved, 
proved to oe commonly admitted as evidence of the existing law in the 
Courts and judicial tribunals of such State, Territory or Government, 
shall be admitted bv the Courts and officer of this State, on all occasions, 
as presumptive evidence of Mich laws. The unwritten or common law of 
any other State or Territory, or foreign Gk)vemmeat, may be proved as 
facts bv parol evidence; and the books of reports of cases adjudged in 
their dourts, may also be admitted as presumptive evidence of sudk law. 



TITLE XTTT, 

ACnONB Df PABXIOUIAB OASES. 



Chapter I. Actions against forei^ corporations. 

n. Actions in place of scvre founas, quo warranto^ and of informa- 
tions in the nature of qw> warranto. 
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STATUTES AT LABOE 
CHAPTER L 

ACTIONS AQAIKST FOREIGN COBPORATION8. 

Where and ^^^' ^^^' ^ Action agamst a corporation created by or under the 
bv whom ao- laws of any other State, government, or country, may be brought in the 
t Oft longht. oiy^^J^. Court : 

1. By any resident of this State, for any cause of action. 

2. By a plaintiff not a resident of this State, when the cause of action 
shall have arisen, or the subject of the action shall be situated, within 
this State. ' 



CHAPTER II. 

ACTIONS IN PLACE OF 0CIBE FACIAB^ QUO WABRANTO, AND OP INFOBKA- 

TIONB IN THE NATDBB OP QUO WABRANTO. 

Ssa 443. Scire fiicias and quo warranto abolished, and this chapter 
substituted. 

444. Action mi^ bo l»ought, by directicm of the Legislature, by i 

the Attomey-Qeneral, to yacate a charter. 

445. Action to annul a corporation, when and how brought by 

the Attorney-General, by leave of the Supreme Court 

446. L^ve to sue, now obtained. 

447. Action upcm information or complaint of course. 

448. Action, when and how brought to yacate letters patent 

449. Relator, when to be joined as plaintiff. 

450. Complaint and arrest of defendant in action lor usurping an 

office. 

451. Judgment in such acdons. 
^ 452. Assumption <rf office,- Ac., by rektcnr, when judgment is in 

his favor. 
I 453. Proceedings against a defendant, on his refiisal to deliyor 

N books or papers. 

464 Damages, how recoyered. 

465. One action against seyeral i)er8ons claiming office and fran- 
chise. 

456. Penalty for usurping office or franchise, how awarded. 

457. Judgment of forfeiture against a corporation. 

458. Costs against a corporation, or persons claiming to be such, 
how collected. 

459. Restraining corporation, and appointment of receiyer. 

460. Copy of judgment roll against corporation, where to be 

461. Entry of judgment relating to letters patent 

462. Action for forfeiture of property to Uie State. 
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Sec. 443. The writ of scire facias, the writ of quo warranto, and pro- ^' ^- ^^®' 
ceedines by information in the nature of quo warranto, are abolished : ^*— v— -^ 
and tht remedies heretofore obtainable in ^ose forms may be obtained Ja^uo' wH?. 
by civil actions under the provisions of this chapter. But any proceeding ranto abolish- 
heretofore commenced, or judgment rendered, or right acquired, shall not chapter 8u£ 
be afifected by such abolition. stituted. 

Sec. 444. An action may be brought by the Attomey-Greneral, in the Action may 
name of the State, whenever the fegislature shall so direct, against a Attorney^GeSi 
corporation, for the purpose of vacating or annulling the act of incorpora- erai to vacate 
tion, or an act renewing its corporate Existence, on the ground that such Si^'g^f'. "It 
act or renewal was procured upon some fraudulent suggestion or conceal- *^®^ Legisia- 
ment of a material fact, by the persons incorporated, or by some of them, 
or with their knowledge and consent. 

Sec. 445. An action may be brought by the Attorney-General, in the Aotiontoan- 
name of the State, on leave granted by the Supreme Court or a Justice ration, ^^&a. 
thereof, or a Circuit Judge, for the purpose of vacating the charter or and how may 
annulUng the existence of a corporation, other than municipal, whenever Attorney Genl 
such corporation shall— ^/^^ supl^me 

1. Offend against any of the provisions of this Act, or Acts creating, court, 
altering, or renewing such corporation ; or, 

2. Violate the provisions of any law by which such corporation shall 
have forfeited its charter by abuse of its powers ; or, 

^ 3. Whenever it shall have forfeited its privileges or franchises by failure 

v^ to exercise its powers ; or, 

/ 4. Whenever it shall have done or omitted any act which amounts to a 

P surrender of its corporate rights, privileges and franchises ; or, 

6. Whenever it shall exercise a franchise or privilege not conferred 
upon it by law. 

And it shall be the duty of the Attorney-General, whenever he shall 
have reason to believe that any of these acts or omissions can be established 
by proof, to apply for leave, and upon leave granted to bring the action, 
in every case of public interest, and also in every other case in which 
Batis&ctory security shall be given to indemnify^ the State against the 
costs and expenses to be incurred thereby. 

Sec. 446. Leave to bring the action may be granted upon the applica- Leave, how 
tion i9f the Attomey-Gteneral ; and the Ciourt or Judge may, at discre- ^*^^o^®^ 
tion, direct notice of such application to be given to flie corporation or 
to its officers, previous to granting such leave, and may hear Uie corpora- 
tion in opposition thereto. 

Bfic. 447. An action may be brought by the Attomey-Qeneral in the Action np- 
name of the State, upon his own in&rmation, or upon ttie complaint of tion or^cSnl 
any private party, or by a private party interested, on leave granted by plaint, 
a Circuit Juage, against the parties offending, in the following cases : 

1. When any person shall usurp, intrude into, or unlawfully hold or 
exercise any public office, civil or military, or any franchise within this 
State, or any office in a corporation created by the authority of this -^ 
State; or, 

2. When any public officer, civil or military, shall have done or suf- 
fered an act wnich, by tile provisions of law, shall make a forfeiture of 
Ilia office; or, 

3. When any association or number of persons shall act within this 
State as a corporation, without being duty incorporated. 
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Sec. 448. An action may be brought by the Attomci^-General, in the 
name of the State, for the purpose oiVacatin^ or annuUing letters patent 
aii?**iiow^ to granted by the people of this State, in the following cases : 
be brought to 1. When he shall have reason to believe that such letters patent were 
obtained by means of some fraudulent suggestion or ' concealment of a 
material fact, made by the person to whom the same were issued or made, 
or with his consent or knowledge ; or, 

2. When he shall have reason to believe that such letters patent were 
issued through mistake, or in ignorance of a material fact; or, 

3. When he shall have reason to believe that the .patentee, or those 
claiming under him, have done or omitted an act, in violation of the 
terms and conditions on which the letters patent were granted, or have 
by any other means forfeited the interest acquired under the same. 

*.«.„w^*, „««.. Sec. 449. When an action shall be brought by the Attorney-General, 
as laintiff ^** ^^^ virtue of this chapter, on the complaint of any private party, or by a 
person having an interest in the (question, the name of such person shall 
be joined with the State as plaintiff, and in every such case the Attorney- 
General or Circuit Judge, as the case may be, may require, as a condi- 
tion precedent to bringing such action, that satisfactory security shall be 
given to indemnify the State against the costs and expenses to be incur- 
red thereby ; and in every case brought by the Attorney-General where 
such security is given, the measure of compensation to be paid by such 
person or persons to the Attorney-General shall be left to the agreement, 
express or implied, of the parties. 
Sec. 460. When such an action shall be brought against a person for 
and arrest of usurping an office, the Attorney-General, or private party bringing the 
an'^actkm for same, in addition to the statement of the cause of action, may also set 
usurping an forth in the complaint the name of the person rightfully entitled to the 
office. office, with a statement of his ri^ht thereto ; and in such case, upon 

proof by affidavif that the defendant has received fees or emoluments 
belongiag to the office, and by means of his usurpation thereof, an order 
may be granted by a Judge of the Circuit or Justice of the Supreme 
Court for the arrest of such defendant, and holding him to bail ; and 
thereupon he shall be arrested and held to bail, in the manner, and with 
the same effect, and subject to the same rights and liabilities, as in other 
civil actions where the defendant is subject to arrest 

Sec. 451. In every such case, judgment shall be rendered upon the 
right of the defendant, and also upon the right of the party so alleged 
to be entitled, or only upon the right of the defendant,, as justice shall re- 
quire. 

Sec. 452. If the judgment be rendered upon the right of the person 
so alleged to be entitled, and the same be in favor of such person, he 
^ shall l^ entitled, after taking the oath of office, and executing such offi- 

cial bond as ^lay be required by law, to take upon himself the execution 
of the office ; and it shall be his duty, immediately thereafter, to demand 
of the defendant in the action all the books and papers in his custody, 
or wiUiin his power, belonging to the office from wnich he shall have 
been excluded. 
Proce^tagg Sbjo. 453. K the defendant shall refuse or neglect to deliver over such 
dant, or refnl books or papers, pursuant to the demand, he shall be guilty of a mis- 
books Iw^flh demeanor, and the following proceedings shall be had, to compel de- 
pers. livery of such books and papers : 
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l.# Whenever any person shall be removed from office, or the term for ^^'^- ^^w. 
which he shall have oeen elected or appointed shall expire, he shall, <on 
demand, deliver over to his successor all the books and papers in his cus- 
tody, as such officer, or in any way appertaining to his office. Every 
person violating tfajs provision shall be deemed guilty of a misde- 
meanor. 

2. If any person shall refuse or neglect to deliver over to his successor 
any books or papers, as required in the preceding Section, such successor 
may make complaint thereof to any Judge of the Circuit Court, or Jus- 
tice of the Supreme Court, where tne person so refusing shall reside, and 

I if such officer be satisfied by the oath of the complainant, and such 
I other testimony as shall be onered, that any such books or papers are 
I withheld, he shall grant an order directing the person so refusing to show 
I cause before him, within some short, reasonable time, why he should not 
be compelled to deliver the same. 

3. At the time so appointed, or at any other time to which the matter 
may be adjourned, upon due proof being made of the service of the said 
order, such officer shall proceed to inquire into the circumstances. If 
the person charged with withholding such books or papers shall make 
affidavit before such officer that he has truly delivered over to his succes- 
sor all such books and papers in his custody, or appertaining to his office, 
within his knowledge, all further proceedings before such officer shall 

^ cease, and the person complained against shall be discharged. 

4. If the person complained against shall not make such oath, and it 
/ shall appear that any such ^ boo^ or papers are withheld, the officer be- 
' fore whom such proceeding shall be nad shall, by warrant, commit the 

person so withholding to the jail of the Countv, there to remain until he 
shall deliver such b^ks and papers, or be otherwise discharged accord- 
ing to law. 

5. In the case stated in the last Section, if required by the complain- 
ant, such officer shall also issue his warrant, directed to any Sheriff or 
Constable, commanding them in the day time to search such places as 
shall be designated in such warrant for such books and papers as be- 
longed to the officer so removed, or whose term of office expired, in his 
official capacity, and which appertained to such office, and seize and 
bring them before the officer issuing the warrant. 

6. Upon any books and papers being brought before such officer, by 
virtue of such warrant, he shall inquire and examine whether the same 
appertained to the office from which the person so refusing to deliver was 
removed, or of which the term expired, and he shall cause the same to 
be delivered to the complainant. 

7. If any person appointed or elected to any office shall die, or his 
office shall in any way become vacant, and any books or papers belong- 
ing or appertaining to such office shall come to the hands of any person, 
the successor to such office may, in like manner as hereinbefore pre- 
scribed, demand such books or papers from the person having the same 
m his possession ; and on the same being withheld, an order may be ob- 
tained, and the person charged may, in like manner, make oatn of the 
delivery of all such books and papers that ever came to his possession ; 
and in case of omission to make such oath, and to deliver up the books 
and papers so demanded, such person may be committed to jail, and a 
search warrant may be issued, and the property seized by virtue 
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A. D. 1870. thereof may be delivered to the complainant^ as hereinbefore pie- 
^^"'"v""^ scribed. 

how *recoverI ^^^' ^^' ^ judgment be rendered, upon the right of the person so 

ed. alleged to be entitled, in f&vor of such person, he may recover, by action, 

the damages which he shall have sustained by reason of the usurpation 

bv the defendant of the office from which such defendant has been ex* 

eluded. 

One action Sec. 455. Where several persons claim to be entitled to the same office^ 

^i^per^Ds ^^ franchise, ope action may be brought against all such persons, in order 

claiming of- to try their r^pective rights to such office or franchise. 

chiae?' ^"*" Sbc. 456. Wnen a defendant, whether a natural person or a oorporationi; 

nsu^^in^^ o& ^^^^^^ whom such actiou shall have been brought, shall be adjudge^ 

flce^or ^ftanl guilty of usurping or intruding into, or unlawfiiUv holding or esercbu 

S^iffded.^ any office, franchise, or privilege, judgment shall be rendered that su< 

defendant be excluded from such office, franchise, or privilege, and al 

that the plaintiff recover costs against such defendant The Court ma; 

also, in its discretion, fine such defendant a sum not exceeding two thoi 

sand dollars, which fine, when collected, shall be paid into the Treas 

of the State. 

Sec. 457. If it shall be adjudged that a corporation against which 

of *for^ure miction shall have been brought pursuant to this chapter, nas, bv n^l 

against a cor- abuse or Surrender, forfeited its corporate rights, privileges and uranehi 

poration. judgment shall be rendered tiiat tne corporation be excluded from sa 

corporate rights, privileges and franchises, and that the corporation be 

dissolved. , 

Costs against ^^^* ^^^* If judgment be rendered in such action against a corporation^ 

a corporation or against persons claiming to be a corporation, the Q)urt may cause the 

cfaiminff'tobe ^^^^ therem to be collected by execution against the persons claiming kl 

sucii. Howto be a corporation, or by attachment or process against the directors or 

be collected. . i /A j> -i ±» * ^ 

other omcers of such corporation. 

Restraining Sec. 459. When such judgment shall be rendered against a corporation, 

an^^p^inS ^^® Court shall have power to restrain the corporation, to appoint a re^ 

ment of recei- ceiver of its property, and to takean account, and make distribution thereof 

^^^' among its creditors; and itshallbe the duty of the Attorney-General, 

immediately after the rendition of such judgment, to institute proceed 

ings for that purpose, 
copyof judg- Sec. 460. Upon the rendition of such judgment agidnst a corporation, 
ment^rou a- or for the vacating or annulling of letters patent, it shall be the Suty of 
SibSm, whe^ the Attomey-General to cause a copy of the judgment-roll to be forth 
to be riled. ^ith filed in the office of the Secretary of State. 

Entry of jndg. ®^^' ^^^' ^uch Secretary^ shall- thereupon, if the record relates to let- 
ment relating tcrs patent, make an entry in the records of the office of the Secretary of 
tentf J^™ ^^ State, of the substance and effect of such judgment, and of the time when 

the record thereof was docketed ; and the real property granted by such 

letters patent mav thereafter be disposed of in uie same manner as if such 

letters patent had never been issued. 
Sec. 462. Whenever, by the provision of law, any property, real or 
forfeitnxo ^of personal, shall be forfeited to tne State, or to any officer for their use, 
^operty to an action for the recoverv of such property, alleging the grounds of the 

forfeiture, may be brougnt by the proper officer in the Circuit Court. 
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TITLE XIV. ,r^ 

J 1 

PBOYIBIOKB BBLATIKG TO EXIffTIKG BUITS. 

Sbc.468. Writ of error in all cases abolidhed. Appeal substituted. 

464. Execution, when issuable on a judgment docketed before July 
\ Ist, 1870. 

465. Application of this Act to actions pending. Extraordinary 

terms. 

\ Sec. 463. No writ of error shall be hereafter issued in any case what- Writs of er- 

K. Wherever a right now exists to have a review of a judgment ren- S^ifghed*^** 
d, or order or decree made, before the first day of January, 1871, wApp®?^ ^^ 
pach review can only be had u|K)n an appeal taken in the manner provi- ® "^® ^ 

led by this Act ; but all appeals or writs of error heretofore taken from \ 

inch judgments, orders or decrees, which are still pending in an Appel- j 

late Oourt, and not dismissed, shall be valid and effectual. But this Sec- 
&)n shall not extend the right of review to any case or question to which 
St does not now extend, nor the time for appealing. 

L Sfia 464. An execution may be issued, without leave of the Court, f J^^*^^2~ 
non a judgment docketed before the first day of July, 1870, or now or miajadlment 
kreafter to be rendered in an action pending on that day, at any time w^;^Jf ^ '^^' 
Nrithin five years after the rendering of the judgment 
Sec. 465. The provisions of this Act apply to future proceedings in Application 
tions or suits heret^ore commenced and now pending as follows: aotio^^en^ 

1. If there have been no pleading therein, to the pleadings and all ^°fir* 

uent proceedings. 

- 2. When there is an issue of law or of fiict, or any other question of fact 
be tried, to the trial and all subsequ^it proceedings. 



TITLE XV. 

QENEBAli PROVISIONa 

Sec, 466. Definition of real property.' 

467. Definition of personal property. 

468. Definition. of property. ^ 

469. Definition of Qerk. 

470. Rule of construction. 

471. Inconsistent statutory provisions repealed. 

472. Inconsistent rules and practice abrogated. 

473. Jud^ to meet and make general rules. 
474 Justices of Supreme Court may make rules. 

iBc. 466. The words "real property," and "real estate," as used in «Sfa^''p*rope^ 
Act, are co-extensive with lands, tenements, and hereditaments. ty." 

67 
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A. D. ]«ra. gjjc. 467. The woidB ''peraonal property," as uaed in this Act, include 
^'^^^t^^ money, goods, chattels, things in action, and evidences of debt 
p^SSS'^SrS! Sec. 468. The word "property,'* as used in this Act, includes property, 
p«rty. real and personaL 

"S^^'""' Sec. 469. The word "aerk," as nsed in this Act, signifies the Qerk 

•^CMk^^^^^ ^^ ^^ Court where the action is poiding, and« in the Supreme Court, the 

Clerk of the Conntr mentioned in the title of the complaint, or in 

another County to which the Court may have changed the place of trial, 

unless otherwise specified. 

Bniesofcon- Sec. 470. The rule of common law, that statutes in derogation of that 

strnction. ]^^ j^^ ^ ^ Strictly construed, has no application to this Act 

t ttu ^^^' ^'^^' '^ statutory provisions inconsistent with this Act are re^ 

ry^pro^ions pealed; but this repeal wall not revive a statute or law which may hay« 

wuh^w^Act ^^^^ repealed or abolished by the provisions hereby repealed. Aid all 

repealed. rights of action given or secmred by existing laws may oe prosecuted in 

the manner provided by this Act If a case shall arise in which as 

action for the en&rcement or protection of a right, or the redress or pre< 

vention of a wrong, cannot be had under this Act, the practice heretofort 

in use may be adopted so fieur as may be necessary to prevent a fiulure oi 

justice. 

All present Sec. 472. The present rules and practice of the Courts in civil actioi 

tice^im^'^ inconsistent with this Act, are abrogated; but when consistent with tl 

A "t* ^ b* ***** ^^*' ^^^ Bhsii continue in force, subject to the power of the respectiv< 

ted. ^ ^^^^ Courts to relax, modify or alter the same. 

Sec. 473. The Justices of the Supreme C6urt and the Judges of the 
a^jo^sto Circuit Courts shall meet in g^ierai session on the first Tuesday in No- 
meet & make vember, 1870, at the capital in Columbia, and in every two years there- 
general rules, ^fy^j,^ j^ majority of Said Justices and Judges shall constitute a quorums 
At such session they shall revise the general rules of the Circuit Gou: 
make amendments thereto, and such nirther rules, not incon^istent wi 
this Code, as may be necessary to carry it fully into efiect 
J ti s of ^^^' ^^^* '^^^ Justices of the Supreme Court shall from time to tim 
the Supreme make such rules for the orderly conduct of business in said Court, 
rakJk ^™*^^ they may deem proper, not inconsistent with this Act. 

Sec. 475. Until the Legislature shall otherwise provide, the second 
part of this Act shall not affect proceedings by mandamus or prohibitioiu 

Approved March 1, 1870. 
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accountability of. ;..... 520 

I of minor. Court of Probate may appoint.. 433 

. account of, how settled 434 



H. 

Husband, when compelled to testify 517 

■ 

I. 

Idiot, vhen committed to Lunatic Asylum 436 
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Imprisonment of defendant, effect of on time of limitation 449 

Inconsistent statutory provisions repealed 528 

rules and practice abrogated ; 528 

Infant, Judge of Probate to appoint guardian of. 433 

to appear by guardian 451 

guardian for, now appointed 451 

(See guardian.) 

plaintiff, costs against 499 

Injunction, stay by, effect of on time of limitation 499 

writ of, abolished and order substituted 472 

by order , 473 

in what cases, and what time i 473 

after answer 473 

damages by 473 

security upon 473 

defendant may be heard before granting 473 

^ to suspend business of corporation 473 

Injury to person or property, action for in Trial Justice's Court 436 

Insolvency of sureties in undertaking on appeal * . . .. 502 

Inspection of writings 515 

Interpleader, when it will be ordered .'. 453 

Iirelevant answers and defence may be stricken out 460 

and redundant matter, 462 

indefinite matter 462 

(See frivolous.) 

Issues, feigned, abolished 443 

kinds of. t 482 

when they arise .' ., 482 

of facts arise : i. 482 

of law arise 482 

of law and of fact may arise in one action 482 

of law to be tried first.. .^ 482 

the judicial examination of is a trial 482 

how tried ^ 482 

of law to be tried by the Cburt ....... ...i 482 

proceedings on judgment on issue at law 486 

^ issue referable by consent 486 

J. 

« 

. Joint debtors, heirs^ devisees and tenfint, holding under judgment 

debtor 512 

if judgment debtor should die, how heirs, &c., may be 

summoned. 512 

form of summons , 512 

Judges of Circuit Court may interchange ., 430 

power to hold special sessions 430 

to adjourn Court 430 

oath of. 430 

of First, Second and Fifth Circuits may appoint stenog- 
raphers 483 

of Probate to have jurisdiction of matters testamentary 433 
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Judges of Probate to have jurisdiction of cases of idiocy, &c 433 

shall appoint and remove guardians 433 

A to have jurisdiction for partition of real estate... 433 

not to act when interested : 433 

of Circuits to meet and make rules 528 

Judgment on appeal 425 

concurrence of two Judges necessary to 425 

on appeal from order granting new trial 425 

how docketed on confession of judgment 437 

reversed, time for commencing action after 449 

how pleaded in foreclosure case 463 

will not be reversed for technical defects 465 

defined 480 

on failure of defendant to answer 480 

after service by publication 481 

for difference on counter claim 480 

on frivolous answer or demurrer 481 

Clerk to insert cost in entry of. 480 

on verdict 485 

in action to recover personal property 488 

to be entered in Judgment Book '. 489 

how'directed 488 

manner of enteriug 489 

transcript of, may be filed in other Counties 489 

agaiust married women 488 

roll, Clerk, when to make up 489 

of what constituted 489 

costs in 489 

on appeal in Circuit Court 507 

reversal of costs on 509 

in controversy 511 

confession of, without action 512 

of forfeiture against corporations 526 

entry of, relating to letters patent 526 

Jury.' (See trial by.) 

when to assess defendant's damages 485 

Justification of bail. (See bail) 438, 468 

of slander, how pleaded 463 

Justices of Supreme Court may make rules 528 

L. 



% ■ 



Laws of other States and Governments, how proved 521 

Letters patent, action to vacate, how brought 524 

entry of judgment relating to 526 

Libel, action A)r, cannot be brought before Trial Justices' Court 440 

Limitations of actions, repeal of existing 444 

effect of absence from State on 449 

Liquidation of damages, defendant may offer 614 

effect of refusal or acceptance 514 

Lis pendens, notice of, when may be filed 456 

what to contain 456 
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PAGE 

lis pendens in foreclosure suits 455 

when it maybe removed 455 

Lunaticy when committed to Asylum 436 

M. ( 

Mail, service of notice by 519 

Malicious prosecution cannot be brought in Trial Justices' Court 440 

Married women, action by and against 451' 

need not prosecute or defend by guardian or ne:s:t 

friend 451 

judgment against 488 

execution against 490 

' Minor, appointment of guardian of. (See infant.) 433 

^en may choose guardian.. 434 

Misnomer. (See fictitious name.) 

Mistakes, Court may order amendment by correcting mistakes 465 

Court may relieve a party from judgment taken against 

him through 465 

Motion, costs on : 499 

definition of. 517 

how and when made .*. 517 

decision on 518 

when may be transferred by one Judge to another 518 

notice of, how made 519 

to vacate order of arrest or reduce bail 470 

to vacate or modify injunction , 474 

affidavit on 474 

lor new trial 485 

N. 

New trial, conditions of appeal from order granting 428 

motion for. ;,... 485 

when to be had in Circuit Court 504 

Notice of lis pendens 455 

(See lis pendens.) 

new trial in Circuit Court •.^. 605 

Ac., how served 619 

time of making 519 

motion , 519 

when need not be served on defendant 519 



0. 
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Objection, lyhen waived % 460 

Occupation, when deemed to be under legal title «.. 445 

under written instrument 445 

Ofier of defendant to allow judgment against him for a certain sum * 

and costs.... 442 

efiect of reftisal or acceptance • 514 

Order for arrest 467 
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Order for new trial, (see new trial,) definition of. 517 

application for, is a motion 517 

P. 

Papers, service of, how made 519 

by mail 519 

•Parties to action, how designated .^ 443 

provisions as to 450 

party in interest to sue 450 

by grantee of land held adversely 450 

by assignee 450 

by executor 450 

by parties of express trust 450 

who tobe joinedas 452 

death of pendente lite 452 

marriage of pendente lite ; 452 

transfer of interest 452 

court may determine controversy between 452 

when may interplead 453 

. by and against married women 451 

demurrer for defect of, 459 

may be examined as witnesses on their own behalf 516 

all issues referable by consent of, 486 

Partition, Probate Court's jurisdiction in 433 

place of trial of action for ;. 453 

Party, how compelled to attend as witness 515 

Penalty, action for, when to be commenced 448 

People, time of limitation applies to actions by 448 

Personal property, defined 528 

judgment in action to recover 488 

execution against 491 

arrest in action to recover 467 

distrained, action for, recovery of. 447 

(See claim and delivery.) 

Place of trial of action to recover real property 463 

for injuries to property 453 

^ for partition of real property 453 

to roreclose mortgage 453 

to recover distrained property 453 

to recovei* penalty 453 

may be changed 454 

Plaintifi*, the party complaming is 441, 443 

• must provehis case 441 

who j^ould be joined as 452 

deatnof, pending action 452 

• costs to, when 496 

Pleadings, when may be oral.... .* 441 

defective, tobe disregarded 441 

form of, in Courts of record, p,bolished 450 

the complaint, (See Complaint) , 459 

the demurrer, (See Demurrer) 459 
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PleadinggySupplementalyWheii allowed 465 

general rules of. ;. 461 

to be subscribed.. 461 

to be verified 461 

when verification omitted 462 

how account to be stated in 462 

further account may be ordered 462 

bill of particulars 462, 

to be liberally construed 462 

irrelevant and redundant matter. 462 

indefinite matter 462 

judgment, how pleaded : 462 

conditions precedent, how pleaded 462 

private statutes, how pleaded 463 

libel and slander, how stated in complaint 463 

allegations not denied, when to be deemed true 464 

mistakes in 464 

(See mistakes, variance, <fec.) 

Practice, inconsistent rules and, abrogated 528 

Private statutes, how pleaded , 463 

Preferences of causes on calendar 425 

Probate, Court of, established 433 

sessions of 433 

made Court of Record 433 

may issue warrants for attendance of witnesses.... 433 

when may commit to jail 433 

to settle guardian's account 434 

proceedings in, stayed by appeal... 434 

Supreme Court to make rules for 435 

processes of, how executed 435 

Judge of, may commit idiots, persons non com- 
potes mentis, &c 436 

Property defined 528 

how taken when concealed 439 

how kept ; 439 

claim of by third person 439 

execution against 488 

action for forfeiture of. 626 

Provisional remedy, motion to vacate and modify 517 

remedies 479, 460 

allowance of, gives jurisdiction 458 

(See arrest, injunction, attachment, &c.) 

Publication, service of summons by, in what cases *% 456 

order for t:.... 456 

when defendant allowed to defend, after 457 

when service complete i 458 

proof of. 458 
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Qualification of bail 438, 469 
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Quo warrantOi writ of, proceedings by iiiformalion in the nature of, 

abolished and action substituted 523 

Real property, definition of. 628 

time for commencing action for recovery of. 444 

general provisions relating to actions concerning 445 

entry on 445 

adverse possession of, what is 446 

Rebutting testimony • 515 

Receivers, when appointed 479, 526 

in supplementary proceedings 494 

commission to 479 

Recoupment, (see counter claim.) 

Recovery of personal property, (see claim and delivery.) 

Reducing amount of bail 470 

Redundant, (see irrelevant.) 

Referees, when compulsorily ordered 487 

how chosen 487 

mode of trial by 487 

report of. 487 

within whattime '. 487 

fees of. 487 

powers of.... 487, 520 

Reference, in proceedings supplementary to executicm 495 

by consfent 486 

to ascertain damages on injunction 473 

Rehearing, when to be had 425 

Relief, time of limitation in action for 448 

when there is no answer, extent of 488 

to plaintiff. (See affirmative relief.) 488 

Relator, when joined as plaintiff. 425 

Remedies, division of. 423 

civil and criminal, not merged. (See provisional reme- 
dies.) 424 

Reply, when to be put in and what to contain 461 

demurrer to 461 

motion for judgment for want of. 461 

Representatives of deceased judgment debtor. 512 

Restitution on reversal of judgment , i: 509 

Return of process, how made and compelled 506 

. Trial Justices, fees for 506 

Reversal of judgment not allowed for technical errors 465 

costs on 509 

Rules, inconsistent, abrogated 528 

Judges to make 528 

in <5)urt of Trial Justices....! 441 

4 

s. 

Scire facias, writ of, abolished ....« 523 
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Security, on arrest, plaintiff to give -, 467 

claim and delivery, by plaintiff. 471 

defendant 472 

on injunction where no special provisions on subject 473 

to suspend business of corporation 473 

on appeal 502, 506 

to be approved and justify 504 

Seduction, action for, cannot be brought before Trial Justice's Court 440 

Seisin, when necessary 445 

Service of summons. (See summons.) 

Settlement of estate of deceased persons 433 

costs on 500 

Sham or irrelevant defence stricken out. (See frivolous.) 460 

Sheriff, to provide rooms, &c , 426 

may serve summons 456 

action against, when 447 

proof of service of summons by 458 

duties of, incident to arrest: 

to execute order by arresting defendant 468 

to accept bail or deposit 468 

to detain defendant at instance of bail 468 

to pay deposits into Court 470 

to give notice of justification of bail 469 

to give defendant certificate of deposit 469 

proceedings on judgment against, as bail 470 

when liable as bail 470 

liability of bail to..; • 470 

duties incident to claim and delivery : 

to take property 471 

when to deliver property to plaintiff. ', 472 

to keep property securely 472 

how to proceed when prot)erty concealed 472 

duties incident to attachment 471, 479 

duty of, generally 520 

Slander, complaint in action for 463 

answer in action for 463 

cannot be brought in Trial Justice's Court 440 

State, when will not sue for real property 445 

or its grantees to sue within twenty years in certain cases 445 

action by, costs on 499 

action for forfeiture of property to 526 

! Statutes, private, how pleaded 463 

relative to costs, repealed 496 

Statutory liability, limitation for action on 448 

provisions inconsistent with this Act repealed ". «... 428 

Stay of proceedings by Judge out of Court ; 518 

execution by appeal. 502, 506 

Stenographer, to be appointed for the First, Second and Fifth Cir- 
cuits :... 483 

compensation of. 483 

duties of. 483 

Suit, (see action.) 

B 
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Summons, service of, commences action 448 

requisites of. 453 

notice to be inserted in 453 

when served with copy of complaint 454 

by whom it may be served 456 

when served by publication 456 

service of, on corporation 456 

on minor 456 

personal service of. 456 

party subscribing may fix term for service of. 455 

proof of service of. 458 

I > when complete 458 

f V voluntary appearance 45iS 

\ ^ to be filed 520 

Sunday, when excluded from computation of time 519 

^ Supplemental pleading, when allowed 465 

•^ Supplementary proceedings, provisions as to 492 

k order for examination of judgment 

debtor 493 

arrest of defendant upon , 493 

f examination upon order 493 

witnesses, how required to appear and 

testify 494 

examination to be on oath 494 

appoint Receivers '494 

what property applied to execution 494 

prohibiting transfer of property 494 

where alleged debtor denies indebted- 
ness 495 

reference maybe ordered 495 

costs of proceedings, &c 4:95 

disobeying order .' 495 

J Supreme Court, jurisdiction of. 424 

general terms of. 425 

special terms of. 425 

rooms, fuel, &c., for 425 

\- appeal to, from inferior Courts. (See Appeal.) 

has appellate j urisdiction of Probate matters 434 

to make rules for Probate Courts 435 

Surety bond, action on 437 

(See Undertaking.) 

Sureties, qualification and j ustification of, on arrest 469 

on claim of delivery 471 

becoming insolvent 502 

Surrender of defendant 468 

T. 



Testimony, when it may be rebutted w 615 

Time, computation of. 519 

Times for commencing actions for recovery of real property 444 



k 



I 

' INDEX. 17 

^** PAGE 

les for commencing actions other than for recovery of real prop- 
erty 447 

general provisions as to 448 

isfer of property, when may be forbidden 494 

ile to real property, Trial Justice no jurisdiction in action involv- 
ing 440 

rial Justices 436 

jurisdiction of. 436 

qualification of bail in Courts of. 437 

justification of bail 437 

no jurisdiction in certain cases 440 

answer to title in action before 440 

actions transferred to Circuit Court from 441 

shall enter pleadings (oral) 4-ll 

shall file ofFerof defendant 442 

judgment by confession , 437 

to furnish transcript of judgment 440 

proceedings iii action for recovery of personal prop- 
erty 437 

variance 442 

offer of defendant. 442 

undertaking to be filed in case of death of. 506 

[Trial, (See place of Trial.) 

by jury 484 

mode of. 481 

length of. , 482 

notice of, either party may give 482 

how waived ^ 486 

by Court, judgment on decision, how entered 486 

finding of Judges on, what to contain 486 

Stenographer to take evidence on 483 

costs on postponement of. (See New Trial.) 499 

'rustee of express trust, how to sue 450 

y who is 450 



1 



u. 

Uncertain. (See indefinite, &c.) 

Fndertaking on answer of title in Trial Justice's Court 440 

if not given 440 

on obtaining order of arrest 468 

(See security.) 

on obtaining warrant of attachment 478 

new, when may be ordered 502 

limitation of, in case of appeal 503 

must be filed 504 

form of. 506 

to be filed in case of death of Trial Justice 606 

where filed , 521 

jTnknown defendant in foreclosure, how served with summons 457 

Tsurping an oflSce, complaint and arrest of defendant in action for.. 524 
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V. 



Variance, when not deemed material 

immaterial, amendment of. 

Verdict, general and special, defined 

what verdict jury may render 

special, to control general 

assessing defendant's damages 

subject to opinion of Court < 4i 

entryof. 

entry of Judgment on 

Verification of pleadings 

when may be omitted 

when corporation is party 

w. 

Warrant of attachment 

(See attachment.) 

Warrant of attorney, judgment on 

Wife, when compelled to testify against husband 

Witness, when deposition of may be taken in Probate Court 4 

on supplementary proceedings 4 

allowance to, in proceedings 

supplementary to executions 

punishment of. 

examination of. 

interest not to exclude a 

parties to action may be examined on their own behalf as 

Writ of injunction abolished 

of inquiry of damages 

of quo warranto abolished 

of error abolished, appeal substituted i 

Writings, admission and inspection of. ip-^ 
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